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ARGUED AND DETERMINED 
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THE SUPREME COURT 
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Davis Carpenter, Jr., Appellant, vs. Tae Inganrrants oF 
THE Town or Latsrop, Respondent. 


1. Bonds—Town of Lathrop—Subscriptions for, election touching Votes—Judges 
—Poll Books—Recitalsin bonds--R gistration—Innocent purchasers.—In a suit 
against the inhabitants of the town of Lathrop for the interest due upon cer- 
tain bonds issued by that town, the following state of facts appeared in evi- 
dence: The bonds recited that they were issued pursuant to an order of the 
trustees * * “authorized by a vote of the people of said town at a special 
election held for that purpose.” The records of the trustees showed that an 
election was ordered and that the bonds were ordered to be printed “ in accord- 
ance with the order voted upon by the people of Lathrop on the 6th day of 
November, 1869.” The testimony of the clerk of the election board showed 
that sixteen votes were cast and all in favor of the subscription. But no testi- 

mony indicated when the election was held; or that there were any judges of 
the election; or that any poll books were kept; or that any return of the votes 
cast had ever been made to any officer or body authorized to declare or decide 
the result ; and the evidence strongly tended to show that no registration of the 
qualified voters of the town of Lathrop had ever been made and certified and 
filed as the law directed, or authenticated in any way. Held, that the issue of 
the bonds was unauthorized and that plaintiff could not recover. 
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In such a suit it would devolve upon plaintiff to show with reasonable certainty 
that the authority to issue the bonds had been conferred by an election author. 
ized by law; that the vote had Leen preserved, by poll books or otherwise, by 
persons authorized to act for that purpose ; and that the votes had at least been 
received and passed. on by some persons authorized to decide whether the elec. 
tion had been carried, or whether the voters had assented to the subscription. 

The recitals in the bonds would be sufficient to justify an innocent purchaser in 
receiving the bonds without being charged with notice of any mere irregulari- 
ties in the conferring Or exercise of the power necessary to their issue. But 
plaintiff would still have to show that an election was held at which the vote 
was taken, and that it had been taken and the result decided in substantial con- 
formity to law. 

2. Bonds, agent—Issue of, by—Maker of bonds must show delegation of power 
to issue.—The rule that it devolves on the holder of a bond to show the want 
of power in the maker to issue it, has no application where the maker isa 
trustee. In all cases where the bond or other instrument purports to have been 
issued by delegated power, and where it could not be issued without such dele- 
gation of power, it devolves upon the holder to show that such power has been 
conferred before he can recover. 


Appeal from Clinton Circuit Court. 
Hall and Judson, for Appellant. 


I. The evidence introduced by defendant did not tend to make 
out a valid defense to the suit. The rule is well established 
that where a municipal corporation has power under any cir- 
cumstances to issue negotiable securities, a bona fide holder 
has the right to presume that they were issued under cir- 
cumstances which gave the requisite authority. (Flagg vs. 
Palmyra, 33 Mo., 440; Gelpcke vs. City of Dubuque, 1 Wall., 
203; 5 Wall., 784; 48 Mo., 392; 48 Mo., 167.) 

II. The want of a special registration for the purposes of the 
election in this case, even if it be admitted that no special reg- 
istration was made, does not invalidate the instrnments sued 
on. When the law imposes such a condition on the exercise 
of a power as a submission to a vote of the peuple, and an at- 
tempt has been made in good faith to comply with the condi- 
tion, and it has been supposed by all parties to have been reg- 
ularly complied with, the bond upon its face showing a com- 
pliance, strangers should not be required to look further. (48 
Mo., 392; 24 Ills., 90; 48 Mo., 186; The Commissioners ot 
Knox County vs. Aspinwall, 21 How., 539; The People vs. 
Kopplekom, 16 Mich., 342; 33 Mo., 450; 13 Wall., 305.) 
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It may be conceded that the want of a general registration 
would be fatal to the instruments sued on, for without a gen- 
eral registration, there would be no voters and there could be 
no election. But it might very well happen, that at a special 
registration no voters would be registered, and of course the 
books of registration would not in such a case show a special 
registration. The purchaser in an eastern market may be sat- 
isfied as to the law; that there was a general registration ot 
voters as the law requires; that the matter was submitted to 
the people, and that the proper authorities acted on that sub- 
mission ; but of the regularity of all the proceedings, he can- 
not be advised. An examination of the books of registration 
themselves would not show that a special registration was held, 
in case no voters were registered at such special registration. 
The purchaser of municipal bonds has trusted, and he had a 
right to trust to the decision of the proper authorities, made 
when the bonds were issued, as to the regularity of the pro- 
ceedings. Such a decision radically differs from a naked 
usurpation of authority, and as to strangers who trust to it, 
ought to bind the municipality. (48 Mo., 393; Jd., 186, 187.) 

II. The facts set up by defendant might be considered in a 
direct proceeding to prevent the consummation of the contract. 
But after the authority has been exercised, the stock subscrib- 
ed and the bonds issued and in the hands of innocent pur- 
chasers, it would be too late, even in a direct proceeding, to 
call it in question ; much less can it be called in question to 
the prejudice of a bona fide holder of the bonds in this col- 
lateral way. (48 Mo., 181; Zd., 392; 33 Mo., 450.) 

IV. Two-thirds of the qualified voters, actually voting at 
the election, were sufficient to authorize the subscription in 
this case. (87 Mo., 270; 88 Mo., 455.) 

V. The inhabitants of the town of Lathrop have received 
all the benefits of their contract with the railroad company. 
The road has been finished, a depot has been built and is main- 
tained within the corporate limits. The stock subscribed for 
has been issued to them ; and they should not be permitted to 
avoid their just responsibilities and refuse to perform their 














ST. JOSEPH. 





Carpenter v. The Inhabitants of the Town of Lathrop. 





part of the contract on any such pretexts as are set up in this 
case. (State ex rel., K. C., St. J. & C. B. R. R. Co., vs. Al- 
derman, 47 Mo.,-349; Johnson vs. County of Stark, 24 Ills., 
90; 33 Mo., 450; 21 How., 539; 2 Black, 722; 26 How., 299.) 


Everett and Ensworth, for Respondent. 


I. Under the law, the Board of Trustees of Lathrop had no 
authority to subscribe for stock in the St. Louis and St. 
Joseph Railroad Company and issue bonds of the corporation 
in payment thereof, unless two-thirds of the qualified voters 
of the corporation at a legal election held for that purpose, as- 
sented thereto, and thus conferred the power. The authority 
to subscribe for stock and issue bonds, is a statutory power, 
and is only invested when the conditions of the statute are 
strictly complied with. (St. Louis vs. Alexander, 23 Mo., 
483; Mercer County vs. Pittsburg & Erie R. R., 27 Penn. St., 
389; Fowler vs. St. Joseph, 37 Mo., 237; 41 Mo., 230; 42 
Mo., 171; State vs. Boon, 44 Mo., 254; State ew re/. L. & St., 
L. R. R., vs. Saline County Court, 45 Mo., 242; 48 Mo., 167, 
392; 10 Wall., 683.) 

II. The Board of Trustees of an incorporated town are re- 
quired by law to keep a record of their official acts. In this 
case the records show no official acts, such as are requisite un- 
der the statute to an investure of power to subscribe for 
stock and issue bonds. 

The record shows no order for a registration of voters of the 
corporation preceding the election; it shows no appoint- 
ment of judges to hold said election; it shows no notice of 
the proposition which should have been published for the in- 
formation and assent of the people; it shows no act of 
canvassing the votes cast at said election and determining the 
result of said election. The records are the evidence of the 
official acts of the trustees, and all material matters not en- 
tered on record are null and void. and do not confer power. 
(Medlin vs. Platte County, 8 Mo., 235; Dennison vs. County 
of St. Louis, 33 Mo., 169; Strouse vs. Drennan, 41 Mo., 289; 
Baltimore vs. Eschbach, 18 Md., 276.) 

A special registration of the voters of a municipal corpora- 
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tion is necessary to confer power upon the officers thereof, pre- 
ceding a special election called for the purpose of investing 
power to subseribe for stock and issue bonds. (Art. 2, § 4, 
Constitution of Missouri; W.S8., Ch. 117, § 18; State ez rel., 
Ensworth vs. Albin, 44 Mo., 349.) 

The proposition to subscribe for stock and issue bonds must 
be submitted to the people for their information and their as- 
sent. (23 Mo., 510; 42 Mo., 175; W.S., 305, § 17.) 

IIf. The want of power and deféct of record are presumed 
by law to be known by every person—the corporation not being 
held liable for that which does not appear upon record ; there- 
fore there can be no such character as a bona fide innocent 
holder of municipal bonds, when the records show a non-ful- 
fillment of the conditions upon which the authority of the 
Trustees to act depended. (48 Mo., 167-391.) 

1V. Municipal officers are agents, and must, like other 
agents, pursue their authority strictly, and act within the 
scope of their power, (26 Mo., 272; 43 Mo., 353; 48 Mo., 
167-392; Marsh vs. Fulton County, 10 Wall., 676.) 

V. The Trustees of Lathrop had no authority under the 
statute to order a special election to ascertain whether the 
voters of the town were in favor of subscription for stock and 
issuing bonds. (W. S., 305, § 17; 7 Mass., 525.) The Leg- 
islature has made no provision for any such election. Unau- 
thorized elections are simply nullities. (Cooley Const., Lim. 
603.) 

Vortss, Judge, delivered the opinion of the court. 


This was a suit commenced before a justice of the peace in 
Clinton county. The action was founded on thirty interest 
coupons, for five dollars each, and purporting to be for six 
months interest due on the first day of January, 1871, on 
bonds issued or made by the town of Lathrop. The appel- 
lant recovered a judgment before the justice, from which an 
appeal was taken to the Clinton Cireuit Court, when the 
plaintiff took a non-suit,and afterwards moved to set the same 
aside, The court overruled the motion and gave final judg- 
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ment for the defendant, to which rulings of the court the 
plaintiff at the time excepted, and appealed to this court. 

The action having been brought before a justice of the 
peace, there were no formal pleadings on either side. 

Upon the trial in the Cireuit Court, the plaintit? read in 
evidence, without objection, thirty coupons upon which the 
action was brought, and closed his case. ‘The coupons were all 
of similar form and read as follows : 

$5.00. The town of Lathrop, in the county of Clinton, 
State of Missouri, will pay the bearer five dollars on the first 
day of January, A. D. 1871, at the bank of America, in the 
city of New York, being six months interest due on that day 
on bond No 236. , 

The coupons represented bonds numbered consecutively 
from No. 221 to No. 249, the remaining one being numbered 
290. 

It is agreed by the parties in this court that the bonds claim- 
ed to have been issued by the detendant are in the following 
form : 

‘Know all men by these presents that the town of Lathrop, 
in the county of Clinton, in the state of Missouri, acknow- 
ledges itself indebted and firmly bound to the St. Louis & St. 
Joseph Railroad Company or bearer in the sum of one hundred 
dollars, payable on the first day of January, A. D. 1830, togeth- 
er witli interest thereon from the first day of January, A. D, 
1870, at the rate of ten per centum per annum, payable semi- 
annually upon presentation and delivery of the coupons hereto 
attached, as they shall severally become due and payable, at the 
bank of America, in the city of New York. This bond is re- 
deemable by said town at its option any time after five years 
from the date hereof, and is issued under and pursuant to an 
order of the board of trustees of the town of Lathrop, atoresaid, 
made under authority of the constitution of the state of Mis- 
souri, and the laws ofthe general assembly of the state of Mis 
souri, and authorized by a vete of the people of said town ata 
special election held for that purpose. In testimony wheres 
of,” &c., and signed by what purport to be the signatures of 
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the president and clerk of the board of trustees with the seal 
of the town. 

After the plaintiff’s evidence was closed the defendant proved 
by one of the trustees of the defendant that he had in court 
the records of the board of trustees of said town, with its char- 
ter. The charter was in the usual form of those of towns er- 
ganized under the general laws of the state. ‘The witness was 
then asked to read from the entries of said board of trustees 
their action ata meeting held on the 27th of October, 1869, by 
which it appeared that at said meeting an order was adopted 
ordering that said town subscribe to the capital stock of the 
St. Louis and St. Joseph Railroad Company $40,000, for 
which bonds should be issued and delivered to said railroad 
company, as the road was completed astherein set forth, and 
other conditions to be complied with by said company ; but as 
I do not deem said conditions material for the consideration 
of the case L omit them. But it was also provided or condi- 
tioned by an order that two-thirds of the qualified voters of 
said town vote in favor of such subscription at a special elee- 
tion, to be held on Saturday, the sixth day of November, 1869, 
at the office of J. O. Daniels, and all those voting in favor of 
said subscription should have on their ballots “railroad sub- 
scription, yes,” and those voting against it should have on their 
ballots “railroad subscription no !” 

It was further ordered on motion that a special election be 
held on Saturday, November the 6th, 1869, for the purpose of 
voting on the above proposition, and also to elect a town 
trustee to fill a vacancy then existing. The witness then 
stated that an election was held on the 6th day of November, 
1869. That there was no special registration of voters pre- 
ceeding said election, to his knowledge, &e. On cross exam- 
ination the plaintiff caused the witness to read trom the record 
of the proceedings of the town of Lathrop the following pro- 
ceedings had on November 30th, 1869, and March 26th 1870: 

“Lararop, Mo., Nov. 30, 1869. 

“Board met at call of the president. Mr. Whiting, chief 

engineer of the St. Louis and St. Joseph Railroad Company, 
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made propositions in behalf of said railroad company to locate 
the road through Lathrop and to cross the Kansas City and 
Cameron railroad in, section 25, township 55, range 31. The 
following resolution was offered, and on motion was adopted. 

“Resolved, That the board of trustees of the tewn of 
Lathrop accept the proposition of the St. Louis and St. Joseph 
Railroad Company to locate and build their road on section 
25;zownship 55, range 31, so as to cross the Kansas City and 
Cameron railroad on section 25, township and range aforesaid, 
and establish and build their regular depot on the same. In 
consideration of the same we hereby authorize the president 
of the board of trustees of the town of Lathrop to have bonds 
printed immediately in accordance with the order voted on by 
the people of Lathrop on the sixth day of November, 1869, to 
the amount of forty thousand dollars (conferring with the pres- 
ident of the St. Louis and St. Joseph Railroad Company as to 
the form of the bonds,) signing the same in blank, (to be dated 
when delivered to the said railroad company,) and deliver 
them to the officers of ———Bank of St. Joseph as trustees to 
hold and deliver the same to the amount agreed upon to the 
St. Lonis and St. Joseph Railroad Company, whenever the 
conditions agreed upon by the parties are complied with on 
the part of said railroad company.” 

“Laturop, Mo., March 26, 1870. 

“Board met at call of president. Members all present ex- 
cept P. H. Odell. 

“Mr. George A. Patch made a motion that we issue to the 
St. Louis and St. Joseph Railroad Company the bonds of La- 
throp, with interest, to commence on the first day of July 
next ; provided said railroad company complete the road by 
the tirst of July, A. D. 1870. Motion carried.” 

These orders and records were regularly signed by the pres- 
ident and clerk. 

The defendant introduced evidence which tended to prove 
that no registration of voters was made for any election to be 
he!d on the 6th day of November, 1869. 

One witness stated that he lived in Lathrop during the year 
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1869; that he voted at the election held under the order of the 
tuwn on the 6th of November, 1869; he thought sixteen votes 
were polled ; it might be that more were polled ; that the popu- 
lation, he thought, was about 400. The votes polled were for 
the subscription unanimously ; the 16 votes polled were by 
parties who claimed to have been registered voters ; there was 
no other evidence of their having been registered except their 
representations. Other witnesses testified that they did not vote, 
were not registered and had no opportunity to be registered, 
and some of them were informed that they could not vote un- 
Jess they were registered, and did not vote. Another witness 
stated that he voted at the election but did not consider it leg- 
al. Several witnesses testified that they were not registered 
and did not vote. S. B. Miller testified that he resided in La- 
throp in the fall of 1869; had been living there previous to that 
time; was clerk of the election board; there were sixteen or 
seventeen votes polled, some three or four had the word “yes” 
marked off; all other votes were for the subscription ; did not 
remember whether he had a list of registered voters or not. 
Doct. Burke testified that he resided in Lathrop at the time of 
the railroad subscription election ; had resided there since Oct- 
ober, 1868 ; was school officer ; took the census of the town; 
there were a few less than 600 inhabitants in the town at the 
time; he voted for the subscription. This was substantially 
all of the evidence in reference to an election at which the 
qualified voters assented to the railroad subscription. It was 
proved that the bonds, or twenty thousand dollars worth of 
them, had been placed with the German bank, in St. Joseph, 
as collateral security to a debt of the railroad company; that 
the debt was less than four thousand dollars; that the bank 
had the power to sell the bonds if default was made in pay- 
ment of the debt for which they were pledged. 

That the debt was not paid, and the bonds were sold to one 
Winslow Judson for three thousand nine hundred dollars ; that 
he afterwards sold the coupons, upon which suit was brought 
to plaintiff for the full amount of five dollars each. 

This was all of the evidence material to notice in the case. 
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There was other evidence in reference to the completion of the 
railroad, and their compliance and non-compliance with the 
conditions of the subscription as made by defendant ; but as I 
view this case, these facts are not material in the present atti- 
tude of the case. 

There were a number of points raised, and ably argued by 
the attorneys on either side, in this cause; but the material 
question is, had the town of Lathrop power to make the snb- 
scription ofthe stock to the railroad company and issue the 
bonds? I think it is admitted that the defendant had no such 
power, unless it was specially conferred on it by the Constitu- 
tion and laws of this State, or by the consent of the qualified 
voters of the town under the provisions of the Constitution and 
laws of this State. 

It is not necessary to examine the question whether the rail- 
road company complied with its duties under the subscription 
of stock, in completing the road in the time named, or in 
erecting a depot at the place named, or any of these collateral 
facts. These are matters that need not concern the holder of 
a bond or coupon purchased for value and in good faith. If the 
power was conferred upon the trustees of the town to take the 
stock and execute the bonds, any irregularity in the exercise 
of the power conferred, or in the conferring of the power by the 
people, could not be relied on to defeat the bonds in a collater- 
al way; at least, when the bonds have passed into the hands 
of an innocent purchaser for value. But the important question 
in this case, as before stated, is, has the power ever been con- 
ferred on the trustees of the town of Lathrop to execute these 
bonds and coupons ? 

Section 14, of Article 11, of the Constitution of the State, 
provides that “The General Assembly shall not authorize any 
county, city, or town to become a stockholder in, or to loan its 
credit to any company, association, or corporation unless two- 
thirds of the qualitied voters of such county, city, or town at a 
regular or special election to be held therein shall assent there- 
to.” This is a limitation upon the power of the General As- 
sembly to confer the right or power upon counties and towns to 
take stock in the companies named. 


























FEBRUARY TERM, 1873. 


s 


Carpenter v. The Inhabitants of the Town of Lathrop. 








By the 17th section of Article 2, of the statutes of this State 
concerning corporations (W. S., 305) it is provided that, “ It 
shall be lawful for the County Court of any county, the city 
council of any city, or the trustees of any incorporated town, 
to take stock for such county, city, or town or loan the credit 
thereof to any railroad company duly organized under this 
orany other law of the State, provided, that two-thirds of 
the qualified voters of such county, city or town, at a regular 
or special election to be held therein, shall assent to such sub- 
scription.” It is obvious from these provisions that no power 
can exist in any city or town, or the council or trustees thereof 
to subscribe stock to or in any railroad company, or issue their 
bonds in payment thereof, until the power.is conferred by the 
assent of the qualified voters, to be given in the way pointed 
out by law, that is to be given ata general or special election 
held in such city or town. I suppose it will not be disput- 
ed that the election named must be one authorized by law. 
Any subscription of stock made or bonds executed without or 
in the absence of such assent of the qualified voters, would be 
wholly void in the hands of whomsoever they might be found. 
But we are told with great earnestness that ifthe bonds which 
are issued by a county or town recite on their face that they 
were issued in conformity to the law, and that the qualified 
voters assented thereto, as the law directs, and that such bonds 
are payable to bearer, and are put into circulation and get 
into the hands of innocent purchasers ; that then the city or 
town are estopped from setting up the defense that they were 
issued without the authority of law. In fact, in some of the ad- 

judged cases, language is used by the courts rendering the de- 
cisions which would bear such an interpretation. In the case 
of the commissioners of Knox County vs. Aspinwall, e¢ al., (21 

How., 530,) the learned judge who delivers the opinion of the 

court uses this language: “ Another answer to this ground of 
defense is that the purchaser of the bonds had a right toas- 

sume that the vote of the county, which was made a condi- 
tion to the grant of power, had been obtained, from the fact of 
the subscription by the board to the stock of the railroad com- 
any and the issuing of the bonds. 
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“ The bonds on their face imported a compliance with the law 
under which they were issued. “This bond,” we quote, “is is- 
sued in part payment of a subscription of two hundred thou- 
sand dollars by the said Knox County to the capital stock, ete., 
by order of the Board of Commissioners, in pursuance of the 
third section of act, etc., passed by the General Assembly of 
the State of Indiana and approved 15th of January, 1849. 

“The purchaser was not bound to look further for evidence 
of a compliance with the conditions to the grant of power.” 

The case under consideration by the learned judge did not re- 
quire any such general and sweeping proposition in favor of the 
validity of the bonds then in question, for in that casean elec- 
tion was shown to have been held at which the votes liad been 
regularly cast, and a sufficient number of given votes to con- 
fer the power. 

The only objection to the validity of the bonds was that the 
sheriff had failed to give the notice required, but the election 
was fair and the people voted, by which the power was confer- 
red, and the tribunal appointed by law had passed upon the 
vote cast, and decided that the measure was carried. In such 
case it may be admitted that an innocent purchaser may pre- 
sume that the notice had been given or that any other merely 
formal matter had beén complied with. But the dictum ot 
the judge seems to go further and hold that where one who 
professes to act as agent or by delegated authority shall falsely 
recite in an instrument which he attempts to execute, that the 
power is conferred, that in such case the principal is bound by 
the recital, however false it might be; or in other words, that 
an agent may not only bind his principal by his acts, recitals 
and admissions within the scope of his authority as given him 
by the principal, but that he may go further and prove the 
authority itself by such recitals. This cannot be the law, and 
the learned judge, I suppose, did not intend to be so under- 
stood. I might refer to a number of other cases in which 
similar expressions are made, but it will be found in all of them 
(or at least it is, so far as [have examined ) that there had been 
an election held at which the people interested had voted on 
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the subject, and in which the power had been thus conferred, 
and in which the attempt was to charge or affect an innocent 
holder of the bonds with some irregularity in the execution of 
the power. But it is not necessary for me to follow the sub- 
ject further; all of the cases have been ably reviewed by Judge 
Wagner in the recent case of Steines e¢ a/., vs. Franklin Coun- 


ty ef al., 48 Mo., 167. In referring to the language used by 


Judge Bates in delivering the opinion in the case of Flagg et 
al., vs. City of Palmyra, (33 Mo., 440,) Judge Wagner uses 
the following language: 

~ “This language is exceedingly broad, and if it is construed 
as applicable only to the facts in the case it is sustained by 
numerous cases. But if it is intended to assert that a coun- 
ty ora city council, who have power under certain circum- 
stances to make contracts and issue bonds, may disregard these 
circumstances or conditions entirely, and then issue bonds pur- 
porting to be in pursuance of authority, which will be binding 
and against which no defense can be made, we dissent from it. 

“Tn the Hannibal and St. Joseph Railroad Company vs. 
Marion County, 36 Mo., 294, we held that when a county, act- 
ing under authority which it supposed to be valid, subscribed 
to the stock of a railroad company in good faith, issued its cou- 
pon notes in payment of such subscription and for a series of 
years voted the stock and paid its coupons, and such notes fell 
into the hands of innocent and bona fide purchasers, it was 
estopped from asserting that such notes were illegally issued ; 
and to the same purport see Barrett vs. Schuyler County, 44 
Mo., 197. 

“The language used in the cases that where the bonds on 
their face import a compliance with the law under which they 
were issued,'the purchaser is not bound to look further, must be 
taken as used with respect to the facts in those cases. By an 
examination it will be seen that in every one of them the quali- 
fied voters had voted to confer the authority, and that some 
mere irregularity had existed as to the manner of giving the 
notice or casting up the vote. These irregularities could not 
be expected nor were they necessary to be known to the pur- 
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chaser. The only matter in which they were concerned was, 
to know whether the power to issue the bonds existed. The 
taking and obtaining the majority vote in the case was the pre- 

_requisite—the essential thing which gave the investituré of 
authority and conferred jurisdiction. The court possessed no 
power except what it derived from law, and that was only to 
initiate the proceedings by which the power might be called 
forth. The real authority comes from the voters at the polls. 
If they sanctioned the measure and authorized the expendi- 
ture, the court could then proceed and carry out their will ; 
otherwise not. Till the votes were taken and a majority of 
them were cast in favor of the proposition, the court had no 
authority over the subject matter, and their action was a total 
nullity. A record which imports absolute verity may always 
be impeached for want of authority and jurisdiction in the 
court rendering it; and so may the acts of an agent who has 
acted without authority where there has been no express or 
implied ratification by the principal. ” 

I believe it was agreed by the plaintiff’s attorney in the 
argument of the case that the law as laid down by the above 
case, in the opinion of Judge Wagner, was correct, and | have. 
no doubt that it is as liberal for the plaintiff as the law permits. 
Now if we apply the principle there annunciated to the case 
now under consideration, will the plaintiff be entitled to re- 
cover? It is said that the real authority to the town trustees 
to act comes from the votes at the polls. The statute says 
that no subscription can be made, unless two-thirds of the 
qualified voters assent thereto at a general or special election. 
Now what kind of election must be shown? and how must it 
be shown ? is thé important question. Will it do to show an 
election in name, or must an election in fact authorized by law 
be shown when the assent of the qualified voters can be fairly 
obtained and with reasonable certainty? I think that a legal 
election, conducted substantially in the forms of law, is the 
only one at which the assent of the voters can be legally obtain- 

ed, and the only one which will confer power on the county, 
city or town authorities to take stock in a railroad company or 
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issue bonds in payment thereof. In the present case the re- 
cord kept by the town trustees shows that an election was 
ordered ; this is all that the record proceedings show about an 
election except by way of recital. They order the bonds to be 
printed in accordance with the order voted on by the people 
of Lathrop on the 6th day of November, 1869. It is not order- 
ed that the bonds be printed in accordance with the vote of 
the people but in accordance with the order voted on, &c. 
There is nothing to show that the vote of the people had ever 
been certified to them, or that any poll books had ever been 
kept at any election, or that any body had ever cast up the 
votes, and declared the result. There is one witness who 
swears that he was clerk of the election board, that 16 votes 
were cast, and all but three or four in favor of the subscrip- 
tion, but he does not state when the election was held or that 
there were any judges of election, or that any poll books were 
kept, or that any return of the votes cast had ever been made 
to any officer or body authorized to declare or decide the re- 
sult. In the case of Ranney vs. Baeder, 50 Mo., 600, a tax- 
payer sued the sheriff to recover back a special tax coerced out 
of him by the sheriff to pay an assessment made against him 
to pay off the accruing interest on railroad bonds issued by 
the county, on the ground that said bonds had been issued with- 
out authority, and were therefore void. It was shown in the 
answer that an election had been ordered in conformity to the 
law controlling elections. That the election was regularly 
held ; that 376 votes were cast for subscription and seven votes 
against it. The abstract of the votes was certified to the coun- 
ty court, and thereupon the court ordered the stock to be 
subscribed. This was held to be suflicient to confer the au- 
thority to subscribe the stock. It is stated in the opinion “ that 
there must be reasonable certainty shown in the matter of vot- 
ing and in ordering the subscription, and that the subscription 
must be made to the road authorized in the power delegated 
to the agent.” 

In the case now being considered, it is shown by the evi- 
dence that no registration of the qualified voters of the town 
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had been made before said special election ordered by the 
town trustees, at which votes could be registered, and that 
there were persons who were told that they could not vote be- 
cause they were not registered. In fact the evidence strongly 
tends to show that no registration of the qualified voters of 
the town of Lathrop had ever been made and certified and 
filed as the law directs, or authenticated in any way. 

I do not say that it was absolutely necessary to the validity 
of the election that a special registration should have been 
made before the election, but this fact, with others, might 
show that the people, who only could confer the power on the 
trustees to subscribe the stock and issue the bonds had no op- 
portunity to be heard on the subject. 

It is said, however, that it devolves on the defendant to 
show a want of power in the trustees to issue the bonds, and 
not on the plaintiff to show that the power had been confer- 
red ; that as there was no plea sworn to, denying the execution 
of the bonds and coupons, the execution of the bonds was 
admitted. This is not true in reference to bonds which only 
purport to have been issued by an agent. The defendant 
could in such case certainly show the want of authority in the 
agent to execute the bonds. The only effect of not pleading 
non est factum under oath in any case is, that in such case the 
plaintiff can read the instrument in evidence without proof of 
its execution. (Klein vs. Keyes, 17 Mo., 326.) I think in 
all eases where the bond or other instrument purports to have 
been issued by delegated power, and when it could not be is- 
sued without such delegation of power, it devolves on the 
plaintiff to show that the power has been conferred before he 
can recover, and that in a case like the present it should have 
been shown with reasonable certainty that the authority to is- 
sue the bonds had been conferred by an election authorized by 
law, and that the vote had been preserved by poll books or 
otherwise, by persons authorized to do so, and that the votes 
had at least been received and passed on by some persons au- 
thorized to pass upon them, and decide whether the election had 
been carried or whether the voters had assented to the sub- 
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scription. The plaintiff seems to have relied upon the recitals 
made in the bonds, and also upon the record of the order for 
the printing of the bonds made by the trustees of the town. 
I have already stated that I do not think that these recitals are 
sufficient evidence to bind the defendant or to show that the 
power existed in the trustees to execute the bonds. The re- 
citals would doubtless be sufficient to justify an innocent pur- 
chaser in receiving the bonds without being charged with no- 
tice of any mere irregularities in the conferring or exercise of 
the power necessary to their issue, and I think that this is the 
only effect the recitals could have. The plaintiff would still 
have to show. with reasonable certainty that an election was 
held at which the vote was taken and that it had been taken 
and the result decided substantially in conformity to the law. 

It may be that on another trial of the cause the plaintiff can 
show that such an election was held and the result decided in 
favor of the issue of the bonds, in some manner known to the 
law, and by persons authorized to hold such elections and 
make such decision. In such case an innocent purchaser 
would be enabled to recover ; but as that is not now before us 
we need not decide how much evidence would be necessary. 
All that is said is that these facts must be shown with reason- 
able certainty, and as the case now stands we think the 
evidence is not sufficient ; but that the evidence strongly tends 
to show that the election was only an election in name. 

I have made no reference to the instructions given or re- 
fused in the case. I think that some of the instructions given 
on the part of the defendant improperly submitted questions of 
law to the jury; but as the plaintiff is out of court and as from 
the evidence we cannot say he ought to have recovered, we 
will leave him to bring his new action. 

The other judges concurring, the judgment of non-suit ren- 
dered by the Clinton Circuit Court is affirmed. 
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Tromas Seaton, Respondent, vs. Tae Catoaco, Rock Is.anp 
& Pacirto R. R. Company, Appellant. 

1, Justice’s Court—Appeal—Facts shown by record—Appeal bond, sureties on, 
judgment against.—In a case purporting to have come up from a justice of the 
Peace, where it does not appear that any transcript of the proceedings before 
the justice was ever filed; or that he ever rendered any judgment in the 
cause from which an appeal could be taken, or that any appeal ever was taken 
or attempted, the record presents no state of facts authorizing a judgment in 
the Circuit Court against the sureties on the appeal bond; and such judgment 
having been shown, the cause should be reversed and remanded. 


‘ Appeal from Clinton Circuit Court. 
J. M. Shanklin and M. 4. Low, for Appellant. 
Wm. Henry, Jr., for Respondent. 

Vortes, Judge, delivered the opinion of the court. 


This action purports to have been brought before a justice 
of the Peace in Shoal Township in Clinton County, Missouri, 
to recover double damages from the defendant and appellant, 
for hogs charged to have been killed by the cars and agents of 
defendant. 

The record in this cause commences as follows: “ State of 
Missouri, County of Clinton. Be it remembered that on the 
8th day of August, A. D. 1872, in vacation, Zachariah Pre- 
volt, a justice of the peace within and for Shoal Township, 
County and State aforesaid, filed in the office of the clerk of 
the Circuit Court of Clinton County, Missouri, among other 
papers in the above entitled cause, a complaint, which said 
complaint is in words and figures as follows, to wit: 

“ Before Zachary Prevolt, a Justice of the Peace within and 
for Shoal Township in Clinton County, Missouri,” “Thomas 
Seaton, Plaintiff, vs. The Rock Island & Pacific Rail Road 
Company, Defendant.” 

The record then sets out a long petition or complaint pur- 
porting to be in said cause. No other reference is made in the 
whole record to the Justice of the Peace or his action in the 
cause. It does not appear that any transcript of his proceed- 
ings was filed or that he ever rendered any judgment in the 
cause from which an appeal could be taken, or that any appeal 
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ever was taken or attempted. But the case is proceeded with, 
as if the cause were an original cause in the Circuit Court, ex- 
cept that the court in the judgment renders judgment against 
not only the defendant, but against Milt. Ewing and C. D. 
Combs whom the court calls the sureties on the appeal bond, ~ 
while there is nothing upon the whole record to show that any 
judgment had ever been rendered by the Justice or any ap- 
peal bond given. This being the case, we are not at liberty to 
treat the case as an original cause brought in the Clinton Cir- 
euit Court. To do so would be to make the judgment erro- 
neous as to those persons called sureties. The judgment as it 
appears before us is certainly erroneous, and must be reversed, 

We cannot on such a record pass upon the other points 
raised in the case by the attorneys on either side. If it is de- 
sirable to have causes decided in this court, attorneys and par- 
ties should certainly see that the records filed here present a 
case upon which an intelligent judgment can berendered. It 
may be that this record could have been perfected, but the 
cause has been submitted on the record as we find it. 

The judgment of the court below is therefore, with the con- 
currence of the other judges, reversed and the cause remanded. 


Sanra Turner anp Luraer T. Cotter, Appellants, vs. Taz 
Cumuicorue & Des Mores Crry Rartroap Company AND 
Wii S. Moorr & Jerry Noianp, Respondents. 


1. Practice, civil—Pleading—Allegata and Probata—Affdavit, ete—Where 
parties fail to file an affidavit setting forth in what respect they have been 
misled by a variance between the pleadings and the proof, (see W.8., 1033 31,) 
such evidence will be permitted to go to the jury. 

2. Practice, civil—Conflict of testimony—Jury.—When there is any conflict of 
testimony on any issue, that issue should be submitted to the jury. 

8. Corporations—Altorneys—Employment of —Board of Directors.—The man- 
aging officers of Corporations have power to employ attorneys without any 
special authorization to that effect from their board of directors, 


Appeal from Common Pleas Court of Livingston County. 
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A. H. Vories, for Appellant. 


There was ng evidence that it was any part of the business 
of the Treasurer of the Railroad to employ attorneys or to 
contract in reference thereto. (Sto. Agency, 6th Ed., § 134, e¢ 
seq., and authorities there cited. 1 Green]. Ev., 5th Ed., §§ 113, 
114 ; Swearingen vs. Knox, 10 Mo., 31.) 


Turner & Collier, for Respondent. 


The Rail Road Company was bound by the acts, declara- 
tions and promises of its officers, Shanklin and Ballew. 
(Western Bank vs. Gilstrap, 45 Mo., 420; Mumford vs. Haw- 
kins, 5 Denio, 355; American Insurance Company vs. Oakley, 
9 Paige, 496.) 

Surerwoop, Judge, delivered the opinion of the court. 


This action was brought in the Common Pleas Court of 
Livingston County, by Turner and Collier, against The C. & 
D. M. City R. R. Co.,and Moore, and Noland, for recovery for 
tegal services alleged to have been jointly rendered at the 
special instance and request of said R. R. Co., and said Moore 
and Noland, in defending them in a large number of suits be- 
fore Lucien Gordon, James C. Bernard, and McBride, 
respectively, as justices of the Peace; and a bill of items, re- 
ferred to in the petition, was annexed thereto, showing in 
what causes the alleged services were performed. Defendants, 
Noland and Moore, filed their separate answer denying the al- 
legations of the petition, and the R. R. Co. also filed its sep- 
arate answer, denying the allegations aforesaid, admitting 
that it was defendant in various suits presumed to be the same 
set forth in plaintifi’s petition, but averring that it made no de- 
fense to said suits, but only permitted plaintiffs to defend the 
same in its name, at the instance and request, and for the ex- 
clusive use and benefit of the defendants Noland and Moore. 
That plaintiffs, before said services were rendered, were advis- 
ed by said R. R. Co., that it would not pay fees for the de- 
fense of said suits, and that such defense would only be per- 
mitted to be made by plaintiffs as the attorneys and for the 
use and benefit of their clients, Noland, and Moore. 
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To the answer iast mentioned, a reply was filed, denying 
the allegations thereof. 

On the hearing of the cause, a jury was impanelled, and 
the plaintiffs introduced and read in evidence a letter, dated 
October 17th, 1870, addressed to plaintifis by the president 
and attorney of the R. R. Co., Shanklin, fully approving their 
action in signing appeal bonds, ” in several cases against the 
Company in which Noland and Moore were interested ;” stat- 
ing that the necessary power of attorney, would be sent as 
soon as it could be signed by the Secretary, and requesting 
plaintiffs in the meantime to do all that they deemed necessa- 
ry for the interest of the Co., as well as that of Noland and 
Moore. 

Plaintiffs also read in evidence, a letter from the same par- 
ty to them, two days later in date, acknowledging the receipt 
of a letter from them, addressed to Noland and Moore and 
said Shanklin, and replying to said letter by a promise to 
come down to Court and see plaintiffs in relation to the sub- 
ject matters of the letter, that the writer presumed they, the 
plaintiffs, desired to be indemnified against liability, in conse- 
quence of having signed the bonds, &c., and that this was 
right. 

Plaintiffs then offered in evidence a power of attorney, da- 
ted October 18th, 1870, duly executed by said R. R. Co., to 
plaintiffs, reciting that they had been previously authorized as 
the attorneys of said Co., in certain cases then pending before 
Esq. Gordon, against said Co.; and that in pursuance of such 
power, they had signed certain appeal bonds, and granting 
plaintiffs, “ full powers and authority to further defend all 
suits now pending in any of the Courts of Chillicothe against 
said Co,” and “ratifying and confirming all acts and things 
which have been done, or may hereafter be done by said Tur- 
ner & Collier, in respect to the defense of said causes or ap- 
peals thereon,” &c. The R. R. Co. objected to the reading 
of this instrument in evidence, on the ground that, according 
to plaintif?s own showing it bore date long subsequent 
to the rendition of the greater portion of the services 
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for which suit was brought. This objection was overruled, 
said instrument read, and said Co. excepted. 

Turner, one of the plaintiffs, testified that he was employed 
by Shanklin, the said president of the R. R. Co., by letter, and 
thereupon read said letter which was dated June 10th, 1870, 
and requested said Turner to assist him in all legal matters in 
which the said Co. was a party or had an interest, at Chilli- 
cothe and in Livingston County, to which said Shanklin 
could not attend, and stating that by the terms of this con- 
tract between the R. R. Co., and Noland & Moore, the latter 
were to save the former harmless from all liens for work and 
labor done, &c. 

This letter further stated that the suits then pending be- 
fore Esquire Gordon against the Co., were regarded as involv- 
ing its credits, and that it desired the matters ventilated ; 
more especially as Noland & Moore would pay the expenses, 
and concluded by requesting Turner to give those cases his 
personal attention with such assistance as Noland & Moore 
might choose to employ, &e. 

Turner then proceeded to testify that the suits were com- 
menced in 1870, were for wages for laborers on the C. & D. M. 
R. R.,were brought against the R. R. Co., under the statute, to 
secure and enforce alien on the road-bed of said Co.; that the 
suits mentioned in the exhibit to plaintifi’s petition were be- 
fore Esquire Gordon, Justice of the Peace; that Noland and 
Moore asked to be made parties defendant to those suits, claim- 
ing to be parties interested ; that plaintiffs (Turner & Collier) 
accordingly procured the necessary order, making said N. & 
M. co-defendants, tried one or two of the cases (out of the 
thirty or forty in suit) were beaten, let the rest go by default; 
and then filed in such cases the necessary motions to set aside 
the judgment, affidavits and bonds for appeal—an Herculean 
task which oceupied plaintiffs two or three days in accomplish- 
ing; that Gordon promised to grant the appeals; that subse- 
quently Gordon raised some objection to the bonds; but hav- 
ing had them satisfactorily explained to him, promised to 
grant the appeals. That the justice, however, instead of do- 
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ing this, subsequently issued executions on all these judg- 
ments, and the property of the R. R. Co. was levied upon and 
advertised for sale. 

Plaintiffs then proposed to prove by the witness that they 
then brought suit in the Common Pleas Court of Livingston 
County to enjoin, and did enjoin the sales under such execu- 
tions; but the R. R. Co. objected on the ground that such 
services were not alleged in the petition. This objection was 
overruled, said defendant excepted, and the testimony was 
admitted. And under a like objection of said defendant and 
with the additional one that the necessity for such services 
was created by the blunder of plaintiffs, the witness was per- 
mitted to testify that upon a change in constables the proper- 
ty was again advertised for sale, and plaintiffs again sued out 
an injunction from said Common Pleas Court, to prevent a 
sale of said property, and said defendant again excepted. 
Said Turner, also under like objection and exceptions of said 
defendant, testified that they the plaintiffs, sued out a man- 
damus to compel said Gordon, the justice of the peace to grant 
said appeals; that the first injunction suit, and the proceed- 
ings for a mandamus were decided adversely to the R. R. Co., 
and plaintiffs took those cases by appeal to the Supreme Court ; 
that the second injunction proceeding, was still pending in 
the Common Pleas Court when the suits before the justice 
of the peace were settled and adjusted ; that the services ren- 
dered were worth more than $400, the amount charged, and 
that Noland on the part of Noland and Moore, agreed to allow 
plaintiffs that amount. Said Turner then, under the objec- 
tions of said defendant that the authority of Ballew, the 
treasurer of said R. R. Co., to bind said Co. had not been 
proven; that he had employed plaintiffs on behalf of said 
defendant, was allowed to testify that said Ballew was in the 
oflice of plaintiffs while one of said injunction suits was pend- 
ing. and promised to pay plaintiffs fees and charge the same 
to Noland & Moore who were then solvent men, on a contract 
with the R. R. Co. which had the funds of said Noland & 
Moore then in its hands. And said witness further testified 




















ST. JOSEPH. 





Turner et al. v. Chillicothe & Des Moines City R. R. Co., et al. 





that the suits were begun in June, 1870; that Noland & Moore 
alone were responsible for the debts then sued for; that wit- 
ness first went into the suits as attorney for said R. R. Co.; 
that he only had the authority of the latter dated June 10th, 
1870, to act as such attorney ; that Noland & Moore also em- 
ployed plaintiffs to attend to the cases referred to; that Shank- 
lin wanted witness to ventilate the matter; that prior to that 
time witness had been employed by the R. R. Co.; that he did 
not understand that Noland & Moore were to pay plaintiffs ; 
that witness signed the name of the R. R. Co. to the bonds, 
by Turner & Collier, and witness thought the bonds bound 
the R. R. Co., and if not that it bound plaintiffs; that it was 
Noland & Moore’s business to defend the suits, in which there 
was some $13,000 sued for, and that he never presented his 
bill to said Co., nor demanded a fee from it, or its agents 
or officer, except what was said to Ballew. 

J. H. Shanklin was then introduced as a witness by plaintiffs, 
and testified that in the summer of 1870, Ballew was the treas- 
urer of the R. R. Co., witness, the president and attorney, and 
transacted its executive business ; that Ballew sometimes paid 
claims which had not been allowed by the Board, and the Board 
usually allowed such claims; that Ballew had no authority to 
employ attorneys, nor to pay them for the R. R. Co., and that 
on two or three occasions, he (Ballew) came to Chillicothe with 
means to pay the litigated claims, if necessary to prevent the 
sale of the R. R. property under the executions referred to by 
Turner. 

Collier, one of the plaintiffs, was then introduced as 
a witness, and testified that about the time these suits were 
instituted, Noland & Moore employed him to defend them, 
and tliey stated that they were authorized by the R. R. Co. 
to employ him, and that said Co. had since then recognized 
him as its attorney; that the executions referred to by Turner, 
were issued against the Co.; that the labors of himself and co- 
plaintiff were great in getting up the appeals which, im the 
opinion of witness, were skillfully perfected ; that the bonds 
were good, and Noland & Moore’s names on them as principal, 
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and that witness was present when the conversation referred 
to by Turner, took place with Ballew. The R. R. Co. here 
objected on the same ground as before,to any declaration 
made by Ballew; but this objection was overruled, and the 
witness permitted to testify, and said defendant excepted. 
Witness then stated that Ballew was solicitous that the in- 
junction should succeed ; provided that the R. R. Co. would 
pay for their services, and told them to go ahead and make 
the best fight they could. And the witness further testified 
that the services rendered by plaintiffs were worth $400; that 
he appealed in the cases at the instance of Noland & Moore; 
wag recognized by the R. R. Co. as its attorney, July 19th, 
1870, and prior to that time had appeared in the suits; that 
witness demanded a fee of the Co.; that he did not know in 
what capacity Turner acted, though he understood he was at- 
torney for the Co.; that Turner assisted him in getting up 
the mangamus; that the injunction and mandamus were 
pending when the cases were compromised, and that Turner 
and himself got letters and a power of attorney, approving 
their action in the cases, and that he had never heard any ob- 
jections made, ete. 

The plaintiffs rested, and the R. R. Co. introduced J. H. 
Shanklin as its witness, who testified that at the time plain- 
tiffs claim to have rendered services, he was president and at- 
torney of the said R. R. Co.; that prior to writing the letters 
to Turner of June 10th, 1870, he had given Noland & Moore 
authority to use the name of the Co. in resisting the claims ot 
some hands who had filed liens on the road; that he had 
been advised that Noland & Moore had employed or would em- 
ploy plaintiffs to defend said suits; that on learning from a 
messenger that Gordon, the justice, would not permit Noland 
& Moore’s attorneys to appear without authority from witness, 
he wrote two letters to Turner, one for his use in court and 
the other with some private advice ; that the letter dated June 
10th, 1870, in evidence might be one of the letters, though 
witness thought he had expressed himself more unequivocally 
as to by whom the fees were to be paid; that the next witness 
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heard from the suits was by letter directed by plaintiffs to No- 
land & Moore and witness, to which the letter of witness of 
July 19th was a reply ; that during the week after said letter 
was written, witness talked with plaintiffs, who informed him 
that Gordon had refused to grant the appeals; that witness told 
them that the R. R. Co. would not act in the matter further 
than to permit Noland & Moore to use its name in their de- 
fense; that the Co. had no interest in those suits as N. & M. 
were bound by their contract to keep the road clear of all liens; 
that the power of attorney was executed at the request of 
plaintiffs ; that he was willing to aid, and hence the letter and 
power of attorney; that he distinctly understood that plain- 
tiffs were defending the suits for Noland & Moore, and were 
only using the name of the Co., as a necessity ; that plaintiffs 
never demanded any fee of him, and that he afterwards com. 
promised the cases, having doubts whether the appeals could 
be enforced. 

Here a letter from Turner, one of the plaintiffs, dated Octo 
ber 15th 1870, to said Shanklin and to Noland & Moore war 
introduced, requesting that a power of attorney should be 
made by the R. R. Co. to plaintiffs, recognizing and ratifying 
the appeal bonds which they had executed, and empowering 
them to execute new bonds, and stating that said Turner was 
aware that the R. R. Co. was not especially interested in the 
appeals, &c., &e. 

The said R. R. Co. then read in evidence a clause from the 
contract between said Co. and Noland & Moore, by which the 
latter agreed to save the former harmless as to claims for la- 
bor done or materials furnished, and giving the Uo. the right 
to retain a sufficient amount of money to discharge such 
claims. This was all the evidence. 

The defendants then asked their first instruction in the na- 
ture of a demurrer to the evidence to the effect that the plain- 
tiffs having failed to establish a partnership or any other rela- 
tion between them at the time the services were performed, 
which would entitle them to a joint action against any of the 
defendants, and having failed to prove that anything was due 
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them jointly, the jury should find for defendants, which was 
refused and defendants excepted. 

The fourth instruction was to the effect that if the services 
were so unskillfully performed and in such manner as to be 
worthless, the jury should find for defendants. 

And the seventh required the jury to disregard all testimony 
as to the services of plaintiffs in the mandamus and injunction 
suits. These instructions being refused also, defendants again 
excepted. 

The court then, at the instance of the defendants, gave five 
instructions, (two of them with but slight and just modifica- 
tions) which presented the defendant’s view of the law of the 
case very favorably, and then gave, against the objections and 
exceptions of the defendants, several instructions on behalf of 
the plaintiffs in which, taken as a whole, there is no material 
error, and the jury thereupon found for the plaintiffs, and after 
moving unsuccessfully for a new trial and in arrest, defendants 
bring this cause here by appeal. 

There was no error in the action of the court in admitting 
testimony showing that plaintiffs had rendered services in 
other cases than those mentioned in the exhibit annexed to 
the petition. Aside from the fact that the proceedings by 
mandamus and to enjoin were inseparably blended with, and 
in furtherance of the proper defense of the suits before the 
justice, the defendants failed to take the statutor 'y steps, show- 
ing that they had been misled by the alleged variance between 
the pleading and the proof. An affidavit setting forth in 
what respect a party has been misled, is the only test, under 
our statute of the materiality of the discrepancy between al- 
legata and probata. And even then the varianee in not neces- 
sarily fatal; for the court may order an amendment upon 
terms. (2 W.S., $1, p. 1033; Fischer vs. Max, e¢al., 49 Mo., 
404.) 

And by an examination of section 2 of the act referred to, 
it will be seen that an amendment is not, where the variance 
is immaterial, absolutely essential ; for “the court may direct 
the facts to be found according to the evidence.” And for the 
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reasons above stated there was nothing incorrect in the refusal 
of the seventh instruction of defendants. 

The court very properly refused to give the first instruction 
asked by defendants, as there was not an entire absence of tes- 
timony on the point referred to therein; and the court, had it 
given that instruction, would thereby have usurped the pro- 
vince of the jury and taken the case away from these triers of 
the facts. 

There was nothing on which to base the assumption that 
plaintiffs services were unskillfully performed, or were worth- 
less, and consequently the fourth instruction of defendants 
was unsupported by the testimony, and was therefore rightly 
refused. 

The testimony as to the promises of Ballew, the treasurer 
of the R. R. Co., was competent, and there was no error in its 
admission. (Western Bank vs. Gilstrap, 45 Mo., 419, and ca- 
ses cited.) 

The power of Attorney to the plaintiffs from the R. R. Co., 
was clearly admissible, although made at a date subsequent to 
the peformance of a large portion of the services. That the 
recognition and ratification of a previously performed act are 
tantamount to its antecedent authorization, is a proposition too 
plain for discussion or the citation of authorities. 

The case was fairly tried; the verdict was supported by 
the evidence, there was no error committed “materially af- 
fecting the merits of the action, and the right party in the 
court below had judgment, which will be affirmed. Judge 
Vories not sitting. The other judges concur. 


Eunice Tuurston, Appellant, vs. Crry or Sr. Josrrn, Res- 
pondent. 


1. Damages—Injuries to land from building of sewers—Party entitled to com- 
pensation, ete.—-Where in consequence of the negligent manner of constructing & 
sewer a private lot is flooded with water, the city will be liable for the result 

ing damage. 
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Such a work is not a matter of supreme necessity involving the safety of the 
people. Hence the maxim “salus populi, suprema lew” can have no applica- 
tion. 2. The right to the use of the street is a property interest, and the lot 
holder is as much entitled to protection in it as in the lot itself. Hence the 
land owner will be entitled to compensation for the resulting injuries under 
2 16, art. 1, of the State Constitution. (City of St. Louis vs. Gurno, overruled.) 


Pex Waener, Judge. 


2. Damages—Sewers, injuries to land caused by building of—Party injured en- 
titléd to damages.—Where the work of constructing sewers was of such a char- 
acter as to require the exercise of judgment as to the time when and the mode in 
which they should be undertaken, and the best plan which the means at the dis- 
posal of the corporation rendered it practicable to adopt, the corporation 
would not be responsible for a defect or want of efficiency in the plan adopted. 

But the work of constructing sewers is ministerial in its character; and when a 
corporation undertakes this work, it is responsible in a civil action for damages 
caused by the careless or unskillful performance of the work. So it is the duty 
of corporations to keep sewers in repair, and if they are negligently permitted 
to become obstructed or filled up so as to cause the water to back flow and do 
injury, there is a liability on the part of the corporation having control over 
them: 

But where corporations act under authority conferred by the Legislature, and 
exercise reasonable care and skill in the performance of such work, they are 
not answerable to adjoining owners, whose lands are not actually taken, for con- 
sequential damages to their premises, unless there is a provision to that effect in 
the charter of the company or in some statute creating the liability. 


Appeal from Buchanan Court of Common Pleas. 
Everett § Reed, for Appellant. 


I. The petition contains facts sufficient to constitute a cause 
of action. (Blake vs. The City of St. Louis, 40 Mo., 570; 
Weightman vs. Corporation of Washington, 1 Black, U. 8. 39.) 


Chandler & Sherman, for Respondent. 


Injuries sustained by persons from defects in the streets, for 
which the city would be liable are limited to injuries sustained 
within the territory of the street. 

The city has no right to go outside of its limits and tamper 
with the embankments to private property. It cannot, there- 
fore, be held responsible for remote and contingent damages 
produced by a combination of causes over a part of which at 
ae it has no control whatever. (Sykes vs. Town of Powlet, 
43 Vt.) 
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No active, affirmative wrong is alleged to have been done by 
the city. The failure of the city is at most a failure to exer- 
cise a discretionary power for which the city was not responsi- 
ble. The city is not liable for failure to prosecute a public 
work. (Detroit vs. Blakerly, page 670, November 1870 num- 
ber, Am. Law Reg. 

That the city has the right to build the grade of its streets 
higher than private property, is beyond question. (20 How., 
135; 35 Penn., 324; 4 Green, Iowa, 47.) 

When the city establishes a system of sewerage and does 
not require private property owners to conform their drairs 
therewith, and the water from the public sewer overflows, the 
city is not liable. (8 Allen, 127; 13 Gray, 601; 4 Allen, 4131 
Denio, 515; 32 N. Y., 489; 4 Penn. St., 364; Dillon Mun. 
Corp., §§ 799, 802.) 


Avams, Judge, delivered the opinion of the court. 


The main point presented by this record is the liability of a 
municipal corporation for damages resulting to a lot holder 
from improvements made under authority conferred by the 
city charter. 

What are the rights of a lot holder in reference to the adja- 
cent streets and alleys? The owner in fee of a tract of land, 
may have it surveyed into town lots, streets and alleys; and 
without selling any of the lots or acknowledging the plat, he 
may destroy the survey and vacate the streets andalleys. But 
if he convey away any of the lots, the right to the free use of 
the adjacent streets will pass to the grantees as appurtenant to 
their lots; and such grantees will not only havea servitude 
or easement in the adjacent streets and alleys as appurtenant to 
the lots, but the conveyance itself would be a dedication of the 
streets and alleys to the public as well as to the private use of 
the lots. This would be the result without any statutory ded- 
ication by acknowledging and filing the plat with the 
county recorder. The effect ofa statutory dedication how- 

‘ever, is precisely the same. It vests in the adjacent lot holder, 
the right to the use of the streets as appurtenant to his lot, and 
this easement is as much property as the lot itself. It is a 
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property interest, independent of the right of the public to use 
and improve the streets as public highways, and the lot holder 
is as much entitled to protection in the enjoyment of this ap- 
purtenant easement as he is in the enjoyment of the lot itself. 
Hence, whatever injures or destroys this easement, is to that 
extent a damage to the lot. So if in grading a street it be 
raised so high as to throw the surface water back upon the lot, 
or prevent a free access to the street; or if the street be ex- 
cavated so low as to render the easement of no use to the lot, 
the lot holder is thereby damaged to the extent of the loss of 
such easement. The qnestion here is whether the lot holder 
has any remedy at all for such injuries. The case under con- 
sideration is a sewer which the city no doubt had the power to 
construct. But the gravamen of the compliant is that through 
negligence in the construction of this sewer, water was thrown 
on the lot of the plaintiff and thereby injured her property. 
If we are still to follow the rule as laid down in the city of St. 
Louis vs. Gurno, 12 Mo., 414; and the subsequent cases of 
Taylor vs. St. Louis, 14 Mo., 20; and Hoffman vs. St. Louis, 
15 Mo., 651, we must deny all remedy for such injuries. In 
the cases referred to, this court followed the lead of the King’s 
Bench in the Governor, &c., vs. Meredith and others, 4 T. R. 
(D. & E.,) 794. The doctrines laid down in that case by Lord 
Kenyon and other judges, in my judgment are not applicable 
to America. The improvements which caused. the injury, 
were made under an act of Parliament which authorized the 
commiesioners to allow damages, but the court seemed to place 
their decision on the ground that parliament was omnipotent, 
and on this ground alone denied any remedy to the injured 
party. The court held that asthe improvement was for public 
convenience, the maxim “salus populi suprema lex esto “ap- 
plied, and that private rights must yield to public convenience. 
The same line of reasoning was maintained by the learned 
judge who determined the opinion in the leading case of St. 
Louis vs. Gurno. In adopting the rule laid down by the King’s 
Bench, he said: “it has long since passed into a maxim, that 
the safety of the people is the supreme law and, as a corollary 
33—VoL. LI. 
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from this ancient truth, that individual convenience must 
yield to the public good.” 

Conceding the maxim to be just, the corollary in the com- 
) prehensive sense used in England is a non sequitur as applica- 
ble to the American States. Our governments are republican, 
and are instituted for the protection of the people, in their in- 
dividual rights of persons and property. These rights cannot 
be invaded as a mere matter of convenience to the public. It 
is only where the safety of the people is involved, that indi- 
vidual rights can be destroyed to protect the community from 
impending danger. Thus in great conflagrations, private houses 
may be torn down or destroyed to stopthe fire, and in like 
manner property of any kind may be destroyed to prevent the 
spread of contagious diseases. 

The destruction of private property in such cases is an over- 
ruling necessity and is only a proper application of the right 
of self-defense which the people as well as individuals may re- 
sort to for their own safety. It must, however, be a supreme 
necessity which authorizes the destruction of private property 
for the safety of the people. When such necessity in fact ex- 
ists the maxim “ salus populi suprema lex” will apply and 
the party whose property is destroyed is without remedy—his 
loss being “damnum absque injuria.” But this maxim ought 
not to be applied to mere matters of public convenience. The 
improvement of streets, drainage, sewers, &c., are in almost 
every instance mere matters of public convenience which the 
city authorities in their discretion are allowed by law to make. 
They are not matters of supreme necessity involving the safety 


‘ of the people, and hence this plea is not applicable to the case 


under consideration. 

The city authorities are allowed to establish sewers and to 
alter them from time to time, and they may establish the grade 
of streets, and may from time to time alter and re-establish 
such grades. These powers are not exhausted by their exer- 
cise, but are continuing powers. (See Hoffman vs. St. Louis, 
15 Mo., 651; Goszler vs. Georgetown, 6 Wheat. (U. 8.) 
593.) But can such powers be exercised to the injury of pri- 
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vate lot holders without paying a just compensation. It is 
said that lot holders make their purchases and build their 
houses with a knowledge of these powers in the city authori- 
ties and must therefore take the consequences. If they build 
to an established grade or before any grade is fixed, in either 
case, under this rule, they must do so at their peril. A lot 
holder of large fortune may invest it all in a fine edifice, built 
precisely to an established grade, and the city authorities may 
as soon as his house is completed alter the grade by lowering 
it a hundred feet or raising it the same number of feet and 
thus entirely destroy the appurtenant easement and render his 
honse and lot utterly valueless. After thus being served ought 
the Courts to be closed against the appeals of the injured lot 
holder for relief? Is it any consolation to him to hear a lec- 
ture read about the necessity of further legislation and to be 
told that his loss is “damnum absque injuria,” that he ought 
to have a remedy, but the political power of the State must be 
looked to and not the Courts, that the granting of such im- 
mense power to A city thus to destroy his property ought to 
have been so guarded as to have allowed a just compensation 
for such injury. : 

This line of argument and advice was tendered as a justifica- 
tion for refusing relief in St. Louis vs. Gurno, and was followed 
without inquiry in the subsequent cases of Taylor vs. St. Louis 
and Hoffman vs. St. Louis, wb supra. The same course of 
reasoning was pursued by the Courts of New York, Pennsyl- 
vania and Massachusetts, relied on as authorities in St. Louis 
vs. Gurno. (See Wilson vs. City of New York, 1 Denio, 595; 
4Serg. & R., 514; 9 Watts, 382; Callender vs. Marsh, 1 Pick., 
418.) The same thing may be said in regard to all the Ameri- 
can cases maintaining the doctrines laid down in St. Louis vs. 
Gurno. 

It is a notable fact that most of the American Courts have 
blindly followed the rulings of the British Court in the leading 
case of the Governor, &c., vs. Meredith and others, 4 D. E., 
794. In doing so, they have entirely ignored some of the 
plainest and most imperative provisions of the bill of rights 
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contained in the Constitutions of the several States. Section 7, 
of Article 13 of the old Constitution of Missouri, reads as fol- 
lows: “That courts of justice ought to be open to every per- 
son, and a certain remedy afforded for every injury to person, 
property or character; and that right and justice ought to be 
administered without sale, denial or delay; and that no pri- 
vate property ought to be taken, or applied to public use with- 
out just compensation.” The provisions of this section were 
incorporated into the new Constitution, and will be found 
to be divided into two sections, viz: sections 15 and 16 of 
Article 1. Section 15 requires courts to be open, and a rem- 
edy afforded for every injury, &c., and section 16 declares that 
private property shall not be taken for public use, without 
just compensation. By these provisions of our Constitution 
a certain remedy for every injury to property is guaranteed 
to the citizen, and this guaranty is as sacred and imperative as 
the one which protects him in the enjoyment of his private 
property from appropriations to public use without a just com- 
pensation. 
Therefore, when the legislature confers on cities the right 
,to take private property Tor public use, or the authority to 
grade streets and make sewers, &c., the power must be taken 
and exercised subject to these constitutional guarantees. So 
that when cities, in the exercise of their undoubted powers in 
making improvements, injure lot holders, they do so subject to 
the rights of the lot holders to sue them for such injuries. 
{ The legislature has no power to violate these plain provisions 
of the constitution ; and the only proper way to construe such 
laws is to give them full force, allowing cities to exercise the 
powers conferred to the fullest extent, subject however, to the 
rights of a citizen to a just compensation for all injuries to his 
property. When such laws do not in terms provide a remedy, 
_ it is implied and may be resorted to under these provisions of 
| the constitution. } 
\ - These constitutional provisions may be looked to as enter- 
ing into, and forming a part of all such laws, otherwise the 
courts would have to declare them unconstitutional and void. 
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In Lackland vs. The North Mo. R. R. Co., 31 Mo., 180, this 
court allowed a lot holder to recover damages against the rail- 
road company, for obstructions placed in a street under au- 
thority assumed to be given by the city of St. Charles to the 
railroad company. The court denied the power of the city 
under its charter to allow the railroad company to appropriate 
the street as indicated ; but did not wish to be understood as 
saying that the legislature could not grant such power to the 
corporation. I maintain that the legislature may grant power 
to cities to improve the streets, or to appropriate them, to the 
injury of the lotholder. But when such power is exercised to 
the injury of the lot holder, he must have an adequate rem- 
edy. The city may exercise the power, but must answer for 
the consequences to the lot holder. The true ground of his 
right to recover, is his appurtenant easement or property in 
terest in the street itself. 

Judge Napton, in Lackland vs. North Mo. R. R. Co., (su- 
pra) predicated the plaintifl’s right of recovery on this very 
ground. The learned Judge speaking for the court said, “ as 
to the ownership of the soil of the street, the question is of no 
practicable importance. The right of the owner of a lot in 
a town to the use of the adjoining street is as much property 
as, the lot itself, and the legislature can no more deprive aman 
of one than the other without compensation.” This lan- 
guage enunciates the true doctrine, and is in direct conflict 
with the rulings of the same learned Judge in St. Louis vs. 
Gurno, and in effect overrules the principles laid down in that 
case. 

In my opinion the court erred in excluding the evidence 
offered by the plaintiff. I think the judgment onght to be 
reversed and the cause remanded. Judge Sherwood concurs, 
Judge Ewing also concurs in the result. Judge Wagner files 
a separate opinion. Judge Vories having been of counsel, 


did not sit. 

Separate opinion of Waener, Judge. 

I do not concur with the opinion of Judge Adamsin overrul- 
ing the case of the city of St. Louis vs. Gurno, (12 Mo., 414,) 
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and the subsequent cases of Taylor vs. St. Louis, (14 Mo., 20,) 
and Hoffmann vs. St. Louis, (15 Mo., 651,) nor in my judg- 
ment does the case at bar properly present the question that 
he has mainly considered. 

St. Louis vs. Gurno decides that a corporation is not liable 
to an action for damages consequential upon the grading and 
paving of a street, directed by the corporate authority, in pur- 
suance of an ordinance authorized by its charter. The deci- 
sion was made in 1849. All our subsequent rulings have con- 
formed to it, and it has ever since been considered as definitely 
settling and establishing the law in this state. It would be 
superfluous to attempt to review the question on my part, for 
the remarkably clear and able presentation of the case by 
Judge Napton, leaves very little further to say. It may be 
added, however, that the decision then made was in harmony 
with the almost entire current of authorities, both in the Eng- 
lish and American Courts, and that the subsequent cases up 
to the present time, have but tended to confirm and strength- 
en the doctrine. 

The law on this question is settled in England, by the Su- 
preme Oourt of the United States, and by the Courts of the 
several states, with an uniformity that makes it almost univer- 
sal. 

The recognized doctrine is that municipal corporations act- 
ing under authority conferred by the legislature to make and 
repair, or to grade, level and improve streets, if they exercise 
reasonable care and skill in the performance of the work re- 
solved upon, are not answerable to the adjoining owner, whose 
lands are not actually taken, for consequential damages to his 
premises, unless there is a provision in the charter of the cor- 
poration, or in some statute creating the liability. The cases 
are very numerous and are well collected in Dillon on Muni- 
cipal Corporations. 

In the present case the action was brought by the plaintiff 
against the city, to recover damages for overflowing her prem- 
ises in consequence of defective and insufficient sewerage. 
In the petition it is alleged that defendant by its agents, em- 
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ployees and servants, built a new sewer to connect with an old 
one, and so negligently, unskillfully and carelessly joined the 
two together ; and by reason of one of the sewers being insuffi- 
cient to carry off the water from the other, and by the ae- 
cumulation and stoppage of sti¢ks and small timber, the wa- 
ter burst out and did the damage. At the trial the Court re- 
fused to allow the plaiatiff to introduce any evidence, on the 
ground that the petition did not state facts constituting any 
cause of action against the defendant, and the plaintiff there- 
upon took a non-suit. 

The established doctrine in reference to the construction of 
sewers, is this: that where they require the exercise of judg- 
ment as to the time when, and the mode in which they shall 
be undertaken, and the best plan which the means at the dis- 
posal of the corporation renders it practicable to adopt, then 
their construction is in the nature of judicial or quasi judicial 
proceedings, and the corporation is not responsible for a defect 
or want of efficiency in the planadopted. But when the duty 
as respects sewers, ceases to be judicial or quasi judicial, and 
becomes ministerial, then the corporation will be liable for the 
negligent discharge, or the negligent omission to discharge 
such duty, resulting in an injury to others. (See Dill. Mun. 
Corp., §§ 801 and 802.) 

The work of constructing sewers is ministerial, and when 
the corporation undertakes this work, it is responsible in a civil 
action for damages caused by the careless or unskillful per- 
formance of the work. So it is the duty of corporations to 
keep sewers in repair, and if they are negligently permitted 
to become obstructed or filled up, so as to cause the water to 
flow back, and do injury, there is a liability on the part of the 
corporation having control over them. 

Now the averments in the petition of negligence in joining the 
two sewers in their construction, and permitting the stoppage 
by the accumulation of sticks and timber, so as to cause the 
sewer to burst open and overflow the plaintiffs property show- 
ed, I think, a good cause of action. For they showed a neg- 
ligent discharge or negligent omission to discharge duties 
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which were ministerial in their nature. Ifthe defendant denied 
the material allegations contained in the petition, and sought 
to avoid responsibility on the ground that its action was judi- 
cial and depended on the exercise of judgment, it should have 
set up that fact in the answer, and developed it on the trial. 
For this reason, and this only, I am in favor of reversing the 
judgment of the lower court, and remanding the cause. 


a 


Wa. Mippoven, Appellant, vs. Tur Sr. Josepn anp Denver 
Crry Rattroap Company, Respondent. 

1. Corporations—Chief place of business—Jurisdiction—Attachment.—In suit 
against a foreign corporation, where it is not alleged or any where shown that 
defendant had its chief office or place of business in this State, the petition 
will be dismissed for want of jurisdiction. 

Per Apams, dissenting. 

2. Corporations, foreign—Service upon in this state ——Under a proper construc- 
tion in this state (W. S., 294, 3 2,) writs may be served on foreign, in the same 
manner as upon domestic corporations. That statute is broad enough to cover 
both cases. . 

8. Corporations, foreign—Answer— Waiver of defective service—Where a for- 
eign corporation puts in an answer to a petition against it, such appearance 
waives any defect which there may have been in the service of the summons, 


Appeal from the Buchanan Court of Common Pleas. 
Hill, Carter and Van Waters, fur Appellant. 


When a foreign corporation has located here—does busi- 
ness her—and suit is brought and service obtained here, and it 
appears and answers to tle petition, it is within the jurisdic- 
tion of the court. (Farnsworth vs. Terre Haute, Alton and 
St. Louis Railroad Company, 29 Mo., 75.) 

The cause of action set out in plaintiffs petition accrued in 
this State, the business of the defendant was done in this State 
and county, and is so shown by the petition, and service was 
obtained in this county. 

When demurrer is overruled and the defendant answers upon 
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the merits, he thereby practically withdraws the demurrer and 
waives all technical objections to the petition, and the court has 
jurisdiction of the defendant, (Township Board of Education 
vs. Hackman, 48 Mo., 243 ; Pickering vs. The Mississippi V. 
N. T. Co., 47 Mo., 457; Thos. R. Fuggle, Admr., vs. Wm. R. 
Hobbs, 42 Mo., 537.) 


Doniphan and Baldwin, for Respondent. 


I. The court below committed no error in dismissing the 
petition, as it showed the defendant to be a foreign corporation 
and did not allege that its chief office was in this State. (W. 
S., 292, § 19; Id., 1006, § 2; Robb vs. Chicago and Alton R. 
R. Co., 47 Mo., 540.) 

The location of the chief office in this state gives jurisdiction. 
(Farnsworth vs. Terre Haute, Alton and St. Louis Railroad 
Company, 29 Mo., 75; City of St. Louis vs. Wiggins Ferry 
Company, 40 Mo., 586, 587.) 


Waener, Judge, delivered the opinion ot the court. 


The court below dismissed the petition in this case, and the 
only question presented for decision is whether it had jurisdic- 
tion over the defendant. 

The action was brought against the defendant a foreign cor- 
poration, incorporated by the laws of the State of Kansas, and 
it was not alleged nor was it any where shown or pretended, 
that it had its chief office or place of business in this State. 
The construction placed upon our statute has been uniform. If 
the chief office or place of business is within this State as de- 
signated by the statute, then the foreign corporation is regard- 
ed as a domestic one, and amendable to the jurisdiction of our 
courts by the common process of summons. Where, however, 
its office or place of business is not here, then it must be pro- 
ceeded against as a non-resident by attachment. (Farnsworth 
vs. T. H. A. & St. L. R. R. Co., 29 Mo., 75; St. Louis vs. 
Wiggins Ferry Company, 40 Mo., 580; Robb vs. Chicago & 
Alton Railroad Company, 47 Mo., 540.) 

Let the judgment be affirmed The other Judges concur 
except Adams who dissents. 
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Dissenting Opinion of Apams, Judge. 


Section 26, chap. 37, 1 W.S., 294, points out the manner in 
which writs of summons may be served on corporations. This 
section in my opinion comprehends foreign as well as domes- 
tic corporations, 

There is no good reason why the writ should not be served 
on a foreign corporation precisely as it is on a domestic corpora- 
tion. This was the view which Judge Napton took in Farns- 
worth vs. Terre Haute, Alton and St. Louis Railroad Com. 
pany, 29 Mo., 75, and afterwards maintained by Judge Hol- 
mes in City of St. Louis vs. Wiggins Ferry Company, 40 
Mo., 585. 

Besides, the defendant in this case appeared and demurred, 
and afterwards set up the same matter by way of answer, that 
it was a foreign corporation and could not be sued in this 
State. In my judgment, such appearance waived any defect 
there may have been in the service of the summons, and I 
see no good reason why a foreign corporation should not be 
subject to the jurisdiction of our courts and to the same rules 
of pleading as resident corporations. 


Tue Srare or Missouri, ex rel. ‘Tue Sr. Joserpn & Iowa 
Rat Roap Company, Respondent, vs. Tae Counry Court 
or Sutiivan County, Appellant. 


1, Practice—Supreme Court—Ezceptions, none taken— What errors examin- 
ed.—Where no exceptions are taken atthe trial, or saved to the rulings of 
the Court, only such errors will be examined on appeal as appear on the face 
of the record. 

2. Practice, civil—Jeofails—Statute of —The rule as settled under our statute of 
ameudments and jeofails,(W. S. 1036, 3. 19,) is, that although a state- 
ment may be defective, yet as it appears, after verdict, that the verdict could 
not have been given or judgment rendered without proof of the matter 
omitted to be stated, the defect will be cured by the statute. 


8. Judgment—Order final, in nature of —Not set aside at subsequent term.—A final 


order is in the nature of a judgment and cannot be set aside at a subsequent 
term on the ground of error. 
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4. Railroads— County subscriptions to—Vote of people as to— Constitution, ete.— 
The Charter of the St. Joseph & Iowa Railroad Company, (Sess Acts, 1856-7, 
pp. 107, 108,) authorized it to establish branches, and receive county subscrip- 
tions, although the counties subscribing had not been empowered thereto by 
a vote of the people. Article 11, section 14, of the present constitution was 
not intended to retroact so as to have any controlling application to laws in 
existence when that instrument was adopted. 


Appeal from Sullivan Circuit Court. 


A. H. Vories, Vineyard, Young and M. Oliver, et ail., 
for Appellant. 


So far as appears from the allegations in the petition, at the 
time that the present constitution went into effect the act of 
the Legislature organizing the St. Joseph and Iowa Railroad 
Company had ceased to have any vitality by its own limita- 
tion, and the counties had no more right or power, to take 
stock therein, than if the act had never been passed: so that 
there was nothing to prevent the Constitution taking full ef- 
fect in its prohibitions against the subscribing of stock by the 
Counties. In view of this fact the Legislature, on the 9th 
day of March, 1866, passed an act to amend the charter of 
the St. Joseph and Iowa Railroad Company, the preamble of 
which shows that said Company had been prevented from ccm- 
pleting the road as required by the terms of its Charter, and 
the fact is that the construction had not been commenced then, 
nor on the Ist day of May 1871, when said stock was attempt- 
ed to besubscribed. This shows that it was admitted and leg- 
islatively declared that the Charter had been forfeited, and 
therefore that the act then about to be passed, was an attempt 
to revive a defunct charter. And the after provisions of the act 
carry the same conviction. (See Sess. Acts 1865-6, 223, §§ 1, 5.) 

But the subscription under consideration was never made, 
nor intended to be made to the road under the act of 1857 
chartering the St. Joseph and Iowa Railroad Company. 
Neither in that Act, nor in any Act amendatory thereof, can 
there be found any authority for said Company to build a 
branch road. 

The fact is, that the road to which, and to the use of which 
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the subscription was pretended to have been made, and in 
which Sullivan County was to have become a stockholder, is 
a road attempted to be organized under an Act, March 21st, 
1868. (See Sess. Acts of 1868, pp. 90 and 91.) 

There is no allegation in the petition that the line of the 
road as designated by the Act, was never marked, or surveyed, 
or located so as to advise the Court whether the route of the 
road ran through, adjoining, or near the County of Sullivan. 

By the terms of the Act, only the County Courts of the coun- 
ties through, adjoining, or near which (see § 6) the route of 
the road passed could subscribe for stock. Hence the peti- 
tion is fatally defective. 

The Saline County case, (vide ante, p. 350) fully settles 
this case against the relator. See Steines e¢ al., vs. Frank- 
lin, 48 Mo., 167; State ew rel., ete. vs. Calloway County vide 
ante, p. 395, 


G. D. Burgess and A. W. Mullins, for Respondents. 


I. The appellant had no power or authority to rescind the 
order subscribing stock to the Railroad Company, at a 
term of its court subsequent to that at which the subscrip- 
tion was made and entered upon the Company’s book, and 
the subscription accepted. (Peak vs. Reed, 14 Mo., 79.) 
Much less could such rescission be made after the relator had 
done, and caused to be done, a large amount of work, and ex- 
pended a great deal of money and incurred heavy liabilities 
in consequence of such subscription and upon the faith thereof. 
(Workman vs. Campbell, 46 Mo., 308.) 

II. The power of the legislature of this State, before the 
adoption of the new constitution, to authorize counties and 
also incorporated cities and towns, to subscribe for stock in 
railroad companies, has been uniformly upheld and affirmed 
by this court ; and it was unnecessary to submit the matter to 
a vote of the people unless it had been expressly required by 
the legislative enactment, (Kansas City, St. J. & C. B. R. 
R. Co., vs. Alderman, et al., 47 Mo., 349; State, ex. re/., M. 
&. M. R. R. Co. vs, Macon Co. Ct., 41 Mo., 453; City and 
County of St. Louis vs. Alexander, 23 Mo., 483.) 
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Waener, Judge, delivered the opinion of the court. 


This was a proceeding in the Circuit Court of Sullivan coun- 
ty, by mandamus, to compel the County Court of that coun- 
ty to issue bonds to the amount of $200,000 in compliance 
with an order of that court, made on the first day of May, 
1871, subscribing said amount for and in behalf of said coun- 
ty to the capital stock of the St. Joseph and Lowa railroad com- 
pany. 

The alternative writ sets out the corporate character of the 
relator, and states in substance that at a meeting of the board 
of directors, held at St. Joseph in March, 1871, the company 
projected and undertook the construction of a branch railroad, 
to be known and designated as the Central North Missouri 
branch of the St. Joseph and Iowa railroad, said branch road 
to be built from a point of intersection with the main line of 
the St. Joseph and Iowa railroad, at or near the town of Union- 
ville, in the county of Putnam, in this State, and running 
thence southwesterly, through the counties of Putnam, Sulli- 
van, etc. 

It is alleged that the County Court of Sullivan county, ata 
regular term held on the first day of May, 1871, acting under 
and in pursuance of law, and by the authority of the provis- 
ions contained in the charter of the relator, made an order of 
record subscribing for and in behalf of said county the sum of 
$200,000 to the capital stock of the relator, for the said branch 
as above designated. The order reads as follows: “It is or- 
dered by the court here that the county of Sullivan subscribe, 
and the court does hereby for and in behalf of said county, 
subscribe two hundred thousand dollars to the capital stock of 
the St. Joseph and Iowa railroad company, in the name and 
for the use of the Central North Missouri branch of the St. 
Joseph and Iowa railroad company, to aid in the construction 
of said branch railroad through the county of Sullivan, and 
that the subscription hereby made shall be paid by said county 
by issuing and delivering, upon the terms and conditions here- 
inafter specified, the bonds of said county, made by its County 
Court and duly signed by the presiding justice of said court, 
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and attested by the clerk thereof with the seal of said court 
affixed ; which said bonds are to be of the denomination of one 
thousand dollars, and to become due and payable twenty years 
after the date thereof, bearing interest at the rate of seven 
per cent. per annum from the date, payable semi-innually, 
with coupons for interest to be attached or annexed to said 
bonds; said bonds when issued are to be placed in the hands 
of Warren McCullough, as trustee for said county and the Bur- 
lington and Southwestern railway company, which said bonds 
are to be delivered to the Burlington and Southwesten railway 
company, subject to the conditions and in the manner follow- 
ing: That the work of constructing said branch railroad in the 
county of Sullivan shall be begun by said Burlington and 
Southwestern railway company within six months from the 
first day of May, 1871, and the construction thereof com- 
pleted, with the rolling stock thereon, through said county, 
within twenty-one months from the time of commencing the 
work ; and that as soon as the work of grading on said road 
shall be commenced in said county, then the bonds in payment 
of said subscription are to be issued and plaved in the hands 
of said trustee ; and as soon as one-fourth the cost of said work 
in said county is completed, asshown by the report and cer- 
tificate of the engineer in charge of the work, and said work 
paid for by said company, then the said county through said 
trustee, shall deliver to said Burlington and Southwestern rail- 
way company forty thousand dollars of said bonds; and when 
one-half of said work is completed and paid for by said Bur- 
lington and Southwestern railway company, then the county 
is in like manner to deliver forty thousand dollars more of said 
bonds, and so on until the road is completed through the coun- 
ty and paid for by said company, with the iron and rolling 
stock thereon, when the Jast installment of said two hundred 
thousand in bonds is to be delivered to said company. Pro- 
vided, however, that the said bonds are not to be delivered to 
said company with overdue or half-matured coupons attached 
thereto; but such coupons are to be detached from said bonds 
and retained by said trustee for cancellation. 
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“ And it is further hereby provided that said subscription is 
made upon condition that said railroad shall be permanently 
located and constructed so as to pass within a distance not ex- 
ceeding eight hundred yards from the court house in the town 
of Milan, in said county; and that there shall be within 
the distance above named from said court house a gen- 
eral freight and passenger depot, built and maintained by 
said company as soon as said road is ironed and operated 
through said county ; and that in the event the said Burling- 
ton and Southwestern railway company fail to commence said 
work and prosecute the same to completion within the time 
herein limited, then this court shall be authorized to rescind 
this order and make the same null and void.” 

It is also alleged that in pursuance of the above order, the 
County Court, on the first day of May, 1871, entered the sub- 
scription of Sullivan county on the subscription book of the 
said company, and that on the same day the said St. Joseph 
and Iowa Railroad Company accepted the said subscription 
on the terms and conditions set forth in the above recited 
order; that immediately after the making and acceptance of 
said subscription, and prior to the 4th day of September, 1871, 
and upon the faith thereof, the said Burlington and South- 
western Railway Company did commence the work of survey- 
ing, locating, grading and constructing the said road in the 
county of Sullivan, and have worked continually at the same, 
and now have a large force employed in locating, grading and 
constructing the road in said county ; and that the relator and 
the said railroad company have, upon the faith of said sub- 
scription, laid ont and expended large sums of money in the 
location and construction of the road in Sullivan county, and 
have made divers contracts and incurred great liabilities for 
the construction of the road in said county, in consequence of 
the subscription, and that the contracts were made and the 
liabilities incurred prior to the 4th day of September, 1871. 
That on the 4th day of October, 1871, the relator demanded 
of the County Court that it should issue the bonds in pursn- 
ance of its order, and place them in the hands of Warren 
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McCullough, the trustee named in the subscription; but the 
court refused and still refuses to issue the bonds, for the al- 
leged reason that the order of subscription has become null 
and void, because the court, at the August adjourned term, 
on the 4th day of September, 1871, rescinded and revoked 
said order. 

The return of the respondents to the writ admitted making 
the order of subscription, and that said subscription was duly 
entered upon the books of the company ; but averred that the 
order was not made in pursuance of law, or by virtue of any 
authority contained in the charter of the Company ; that said 
Central North Missouri branch of the railroad company was not 
organized or entitled to receive subscriptions to its capital stock 
until the 25th day of March, 1871, and that the order and sub- 
scription were made on the Ist day of May, 1871, without the 
direction of two-thirds of the voters of the county ; and that 
under the constitution of the state no subscription was valid 
unless two-thirds of the qualified voters assented thereto. 

For further answer respondent denied all knowledge or in- 
formation as to whether the construction of the road had 
been commenced ; alleged that the order authorizing the sub- 
scription had been rescinded; that a prior subscription had 
been made to the capital stock of the Quincy, Missouri and 
Pacific railroad, and that the aggregate subscription to both 
roads exceeded ten per cent. of the assessed taxable property 
in the county, and the last subscription was, therefore, void. 

To this return a replication was filed, which constitutes a 
denial of the main issues tendered. 

Upon a hearing of the cause the court found for the plain- 
tiff, and awarded a peremptory writ of mandamus. The 
bonds were issued and placed in the hands of the trustee, but 
subsequently an appeal was granted by a former judge of this 
court in vacation. 

No exceptions were taken at the trial or saved to the rulings 
of the court, and we can therefore only examine such errors 
as appear upon the face of the record. 

It is contended in the argument that facts are not stated 
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showing such a compliance with the terms of the order and 
subscription in the matter of location as would entitle the 
relator to the bonds, in this; that it is not alleged that. the 
road has been located within eight hundred yards of the Court 
House, in the town of Milan. But the relator is not asking 
for the absolute delivery of the bonds to itself. It only de- 
mands that they shall be issued and placed in the hands of the 
trustee, to be used according to the terms agreed upon between 
the parties and pursuant to the provisions of the subscription. 
The condition is that as soon as the work of grading on the 
road shall be commenced in the county, then the bonds in 
payment of said subscription are to be issued and placed in the 
hands of the trustee, to be paid out as thereinafter provided, 
as the work progressed. There is an express averment of 
the commencement of the work according to these terms, and 
the court must necessarily have found a compliance on the 
part of the relator when it ordered the writ. The presump- 
tion is in favor of its decision. Besides, the rule, as settled 
under our statute of amendments and jeofails is that, although 
a statement may be defective, yet, if it appears after verdict 
that the verdict could not have been given or the judgment 
rendered, without proof of the matter omitted to be stated, 
the defect will be cured by the statute. 

The point insisted upon that the subscription made the 
amount more than ten per cent. of the assessed value of the 
property of the county, was a question of fact to be deter- 
mined by the court below; and as the question is not in any 
manner saved, we cannot review it. 

It was incompetent for the court to set aside or rescind 
its order made at a previous term. A final order is in the na- 
ture of a judgment, and cannot be set aside at a subsequent 
term on the ground of error. (Peake vs. Reed, 14 Mo., 79.) 

But the vel question in the case is, whether the relator’s 
charter authorized it to establish branches and receive county 
subscriptions withoat the counties subscribing being empow- 
ered thereto by a vote of the people. 

The St. Joseph and Iowa Railroad Company was chartered 
34—VOL. LI. 
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by an act approved January 22,1857. By the third section of 
the act it is provided that “said company shall have full power 
to survey, mark, locate, and construct a railroad from the 
city of St. Joseph, in the county of Buchanan, to such point 
on the boundary line of this state as they may select, and may 
extend the same to such point or points in the state of Iowa as 
they may deem proper, and shall in all things be subject to the 
same restrictions, and be entitled to all the rights, privileges, 
and immunities which were granted to the Hannibal and St. 
Joseph Railroad Company by an act entitled ‘An Act to in- © 
corporate the Hannibal and St. Joseph Railroad Company,’ 
passed at the session of the General Assembly and approved 
February 16, 1847, and also by the amendments to the char- 
ter of the said Hannibal and St. Joseph Railroad Company, 
passed at the session of the General Assembly, and approved 
February 23, 1853, and February 24th 1853,and March 3, 
1855, so far as the same are applicable to the company here- 
by created, (and not inconsistent with the powers hereby con- 
ferred), as fully and completely as if the same were herein re- 
enacted.” 

The sixth section declares that “it shall be lawful for the 
County Court of any county in which any part of the route 
of said road may be, or for the county court of any county 
adjoining or near the same, to subscribe to the stock of said 

company.” 

_* The act to incorporate the Hannibal and St. Joseph Railroad 
Company provides as follows: “That it shall in all things be 
subjected to the same restrictions, and entitled to all the privi- 
leges, rights and immunities which were granted to the Lon- 
isiana and Columbia Railway Company, by an act entitled ‘An 
act to incorporate the Louisiana and Columbia Railroad Compa- 
ny, passed at the session of the General Assembly, 1836 and 
1837, and approved January 27th, 1837,’ so far as the same 
are applicable to the company hereby created, as fully and 
completely as if the same were herein re-enacted.” 

The act chartering the Louisiana and Columbia Railroad 
Company, among other powers delegated to the corporation, 
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says: “They shall have power to extend branches from the 
point of commencement in said town of Louisiana to any other 
part of said town ; also to extend a branch or branches of said 
road into or through the town of Clinton in the same county. 
They shall also have full power and authority to make any 
other branches along said road, or at the termination thereof, 
as they may déem necessary or the public convenience re- 
quire.” 

It will thus be perceived that the relator’s charter, adopted 
by the legislature, gave the counties through which its route 
passed, and those adjoining and near thereto, full avthority 
to subscribe stock without first submitting the matter to a 
vote of the people. It also gave the company full power to 
make such branches as it might deem necessary or the public 
convenience might require. It has always been held that the 
provision of the constitution, art. 11, sec. 14, was a limitation 
upon tle future power of the legislature, and was not in- 
tended to retroact so as to have any controlling application to 
laws in existence when the constitution was adopted. 

Power conferred on counties to take and subscribe stock 
without a submission to a vote of the people, before the con- 
stitution went into operation, remained unaffected by that in- 
strument. 

But it is contended that the case is governed by the deci- 
sion in the State vs. Saline County, ante, p. 350. The cases 
are not parallel. In that case the charter of the railroad pro- 
vided for building a road to the Missouri River, and author- 
ized the counties through which the route ran to take and 
subscribe stock without any vote. This was before our pres- 
ent constitution was adopted, and no question was made about 
the power of the counties along the original line taking stock 
independent and regardless of any vote. But the legislature, 
by an enactment subsequent to the constitution’s taking effect, 
amended the charter and extended the road into other coun- 
ties where no such authority was given, and we held that 
those last counties could not subscribe for stock without a vote 
of the people authorizing them to do so, because that power 
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was not conferred upon them prior to the adoption of the con- 
stitution. 

But the case here is entirely different. There has been no 
amendment of the relator’s charter. The power was con- 
ferred previous to the adoption of the constitution, and that is 
the only power sought to be exercised. 

I am of the opinion that the judgment should be affirmed. 
All the judges concur, except Judge Vories, who did not sit 
in the case. 





sag 


Srare or Missovrt to the use of Ciinton County, Plaintiffs 
in Error, vs. Toe Han. & Sr. Jo. R. R. Co., Defendants in 
Error. 

. Railroads—Directors, service upon in certain suits not exclusive of common 
methods.—In suit against a railroad company under the statute (3 38, p. 310, 
W. S.) for failure to ring a bell or sound a whistle before its train reached a 
crossing, service of summons made upon a station agent of the company would 

be sufficient. The direction given in the statute, (W. S., p. 310, 3 42,) viz; that 
“suit may be commenced by serving the summons on any director,” etc., 
is permissive and additional to the common mode of service and not manda- 
tory or exclusive of other methods named in the law. 


Error to Clinton Circuit Court. 
J.G. Woods and T. B. Dunn, for Plaintiffs in Error. 


The only question raised here by the record is: Was the 
service sufficient? Plaintiff contends that the service was 
good. (W.S., § 26, p. 294; Dixon vs. Han. & St. Jo. R. 
R. Company, 31 Mo., 409; Boston, C. & M. R. R. vs. The 
State, 32 N. H., 215; Dean vs. White & Haight, 5 Lowa, 265; 
Iba vs. Han. & St. Jo. R. R. Company, 45 Mo.. 469; Tom. vs. 
Methodist Episcopal Church, 19 Wend., 25; New Albany & 
Salem R. R. vs. Grooms, 9 Ind., 243; New Albany & Salem 
R. R. vs. Powell, 13 Ind., 373.) The return of the officer 
shows that no president, chief officer, or director of defendant 
was in Clinton county upon whom service could be had.— 


_ 











SO 
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Therefore, unless service could be had upon some agent of the 
company, this statute would be entirely énoperative and void 
as to the Hannibal & St. Jo. Railroad Company in Clinton 
County, and we shall have a general statute operative in some 
counties of the State and no? in others, and against some cor- 
porations and not against others. This could not have been 
the intention of the Legislature, and statutes must be so con- 
strued as tomake them operative, and to carry out the inten- 
tion of the Legislature. (Potter’s Dw. on Stat. and Const., pp. 
179, 194, note 13, pp. 202 and 203, notes 19 and 20, pp. 262, 
277, 245, note 24, and rule 4, on page 184;-U. S. vs. Winn., 
3 Sum., 209; American Fur Co. vs. U.8., 2 Pet., 358; The 
Harriet, 1 Sto., 251.) 

A Court of law will give effect to the words of a statute. 
(Potter’s Dw. on Stat., and Const., 243.) 

The provision of section 42, page 310, Wag. Stat., that suit 
“may be commenced by serving a summons on any director 
of said company,” is permissive and not mandatory, and is an 
extension of section 26, on p. 294, and not a restriction. (Dean 
vs. White & Haight, 5 Iowa, 266 ; Potter’s Dw., 220.) 

“The word may is sometimes permissive and sometimes di- 
rectory.” No general rule can be laid down on this subject 
further than that such exposition ought to be adopted as shall 
carry into effect the true intent and object of the enactment. 
The ordinary meaning of the word, which is permissive, ought 
to be adopted and must be presumed to be intended unless it 
would manifestly defeat the object of the provision.” (Potter’s 
Dw., p. 222, note 27; Minor vs. Mechanics’ Bank, &c., 1 Pet., 
64; New York & Erie R. R. Co. vs. Coburn, 6 How. Pr., 
224; Buffalo Plank R. Co. vs. Com. of Highways, 10 How. Pr., 


239.) 
Suits under the 10th and 48rd sections of this act have been . 


commenced before Justices of the Peace by the usual service 
and upheld by this Court. (Iba vs. Han. & St. Jo. R. R. Co., 
45 Mo., 469; Mooney vs. Han. & St. Jo. R. R. Co., 28 Mo., 570.) 
Hall & Oliver, and Carr, for Defendants in Error. 

1. The word may in the 42d sec. of chapter 63 of the general 
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statutes means shall. When that section says that suits for 
penalties may be brought in the name of the State it is clear 
that it means such suits shall be brought in the name of the 
State. When the same section says that suits for penalties not 
exceeding one hundred dollars may be brought before a Justice 
of the Peace, it means that such suits shall be brought before 
a Justice of the Peace. And so when it says that summons 
in such cases may be served on a director, it means that the 
summons shall be served on a director. (Dw. on Stat. and Const., 
Potter’s 274; Bacon’s Abridgement, Title Stat. 1; Dw. on Stat. 
and Const., 198; 26., 259, 260; State ez rel., etc., vs. Holt 
County Court, 39 Mo., 521; Steines vs. Franklin County, 48 
Mo., 167; Leavenworth & Des Moines R. R, Co. vs. Platte 
County Court, 42 Mo., 175.) 

II. Where a statute creates a new offense and provides a rem- 
edy, that remedy must be pursued, (Dw. on Stat. and Const., 
162 ; Rex vs. Robinson, 2 Burrows, 799; 2 Black, Iowa, 460; 
Reddick vs. Gorman, 1 Mo., 147; Lindell’s adm’r vs. H. & St. 
Jo. R. R. Co., 36 Mo., 543; Sedgw. on Const. Stat., page 94; 
3 Comstock, 15.) The mention of one is the exclusion of the 
other. 

III. It is a well settled rule of construction that specific pro- 
visions relating to a particular subject must govern in respect to 
that subject, as against general provisions in other parts of the 
law which might otherwise be broad enough to include it. (19 
Wis., 196 ; City of St. Louis vs. Laughlin, 49 Mo., 559 ; Grumley 
vs. Webb, 44 Mo., 444; Sedgwick on Stat. and Con. Law, 423 ; 
Dw., 247-8, expressio unius est exclusio alterius ; Sedg. on 
Stat. and Const. Law, 123; State ex rel. vs. Judge St. Louis 
Probate Court, 36 Mo., 529.) 

1V. This is a penal statute and must be construed sfrictly. 
(Dw. on Stat. and Const., 245.) 


Avams, Judge, delivered the opinion of the court. 


This was a suit bronght before a justice of the peace under 
the statute, against defendant for the penalty allowed against 
the defendant for failing to ring a bell or sound a whistle be- 
fore its train reached a road crossing. 
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The service of the summons was on a station agent. The 
defendant failed to appear, and the justice rendered judgment 
by default for the penalty, twenty dollars. The defendant in 
due time filed a motion to set aside the judgment, for the rea- 
son that there had been no sufficient service of the summons. 
The justice overruled the motion, and defendant appealed to 
the Circuit Court. In that court the defendant filed a motion 
to dismiss the suit, because there was no sufficient service of 
the summons. The court sustained this motion, and dismiss- 
ed the suit. Plaintiff excepted, and has brought the case 
here by writ of error. ; 

The only question here, is the proper construction of sec- 
tion 42, Ch. 63, 1 Wagner’s Statutes 310, which reads: “Sec. 
42. All penalties imposed upon railroad companies by this 
chapter, may be sued for in the name of the State of Mis- 
souri ; and if such penalty be for a sum not exceeding one 
hundred dollars, then such suit may be commenced before a 
justice of the peace, and may be commenced by serving the 
summons on any director of such company. 

The question is, whether the mode of serving the summons 
as indicated by this sectidn, is merely permissive or absolutely 
mandatory. It is conceded that in ordinary cases the service 
on the station agent would have been proper under Section 26, 
1st Wagner’s Statutes 294; but it is contended that, inasmuch 
as this suit is for a penalty, the word may, as used in con- 
nection with the service of the summons, is restrictive, and no 
other mode is allowed than the one pointed out by this sec- 
tion. It strikes me that such a construction is too narrow to 
meet the end the legislature had in view. The object was to 
punish the Company for a neglect of duty, and to facilitate 
this object, an additional mode of serving the writ is provided. 
The word, may, when it concerns the public interests, or the 
rights of third persons, very often must be construed as mean- 
ing, shall, and hence that word as used in the same section in 
regard to bringing the suit in the name of the State, before a 
justice of the peace, ought to be considered as imperative, and 
as used in the sense of the word, shall. But there would be 
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no interests of the State or third persons advanced by restrict- 
ing the service in this case toa director. The simple object 
of such service, is to bring the defendant before the Court, and 
there can be no peculiar reason why a director rather than any 
other agent should have been selected as the only person on 
whom the writ could be served. 

In my judgment, the word may, as used in this section, in 
regard to the service of the writ on a director, is permissive 
and additional, and not restrictive or mandatory. 

Let the judgment be reversed and the cause remanded. 

The other judges concur. 


Wm. P. Meneres, Respondent, vs. Marx Arnotp, Appellant. 


1. Limitations, statute of —Receipt, effect of ;— When not a promise.—A receipt 
given by defendant to a third party for money therein alleged to have been re- 
ceived on account of money paid out by defendant as surety for plaintiff; and 
which receipt was afterwards assigned by defendant to plaintiff, is not such a 
promise to pay as would carry the case out of the operation of the statute of 
limitations. On its face it purported to be an acknowledgment of money re- 
ceived by defendant for himself personally, and not in trust for the use of 
plaintiff. (See Reyburn vs. Casey, 29 Mo., 129.) 


Appeal from Linn County Court. 
A. W. Mullins, and Geo. W. Easley, for Appellant. 


The receipt in this case is not a promise to pay money. 

In Reyburn vs. Casey, (29 Mo., 129) the court held that the 
fact that the receipt on its face acknowledged the receipt of 
the money for the plaintiff, implied a promise of payment. 
And in the case of Moorman vs. Sharp, (35 Mo., 283,) the 
writing contained a promise to account to the plaintiff for the 
money. 

It will be observed in these cases that the promise to pay is 
either expressly contained in the writing, or is implied from 
the writing itself; while in the case at the bar, there is no 
promise of payment in the writing, nor can a promise of pay- 
ment be implied from the writing alone. 
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In either of the cases above cited, a declaration simply on 
the writing would have stated a good cause of action, while 
such a declaration on the writing in the case at bar, would 
have stated no cause of action. 


4. D. Christy, and G. D. Burgess, for Respondent. 


Plaintifi’s cause of action was not barred by the statute of 
limitations. It is governed by the first clause of the 9th sec- 
tion of the limitation act, and not by the provisions of the 
tenth section. (Reyburn vs. Casey, 31 Mo., 252; 8.C., 29 
Mo., 129; Kimball vs. Huntington, 10 Wendell, 675; Harrow 
vs. Dugan, 6 Dana, 341; Cummings vs. Freeman, 2 Humph., 
144; Haines vs. Tharp, 15 Ohio, 132.) 


Waener, Judge, delivered the opinion of the court. 


The sole question in this case arises out of the statute of 
limitations. The action was commenced in 1871, by the plain- 
tiff, to recover a certain amount of money, alleged to have 
been fraudulently obtained by the defendant. The petition 
stated in substance, that on the first day of June, 1860, judg- 
ment was rendered in the Circuit Court of Linn county, in fa- 
vor of the Merchants’ Bank of St. Louis, and against the 
plaintiff as principal, and Daniel Grant, T. T. Easley and the 
defendant, as sureties, for $1,006.08 and costs, and that execu- 
tion was issued and placed in the hands of the sheriff, and 
that afterwards, on the 1st day of April, 1863, defendant 
falsely and fraudulently represented to plaintiff that he had 
paid off and fully satistied said execution; upon which state- 
ment of defendant, plaintiff fully relied, and at the instance 
and request of plaintiff, one Richard C. Menefee, paid defendant 
$500, and took his receipt therefor, which receipt was after- 
wards assigned to plaintiffs. The petition then alleged that 
defendant’s statements were untrue, and that he did not pay 
off the said judgment. 

The defendant in his answer pleaded and relied on the stat- 
ute of limitations. At the trial the only evidence offered by 
the plaintiff to sustain his action, was the following receipt: 
“ Ree’d, Linneus, April 1st, 1863, from Richard C. Menefee, 
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the sum of five hundred dollars, on account of moneys paid 
out by me for Wm. P. Menefee, and as surety for him, which 
moneys were paid Thomas M. Rooker, sheriff of Linn coun- 
ty, Mo., by me, on execution against me as such surety several 
years ago.” 

Marx ARnoxp. 

The assignment on the receipt was in these words: “For 
value received, I assign the within to W. P. Menefee, this 10th 
day of June, 1870.”? 

J. R. O. Menerrr 

The court held that the above receipt constituted a sufficient 
promise in writing to bring the case within § 9, Art. 2,(2 W. 
S., 917) of the statute of limitations, and that the action was 
not barred. 

In reading the receipt I am unable to find any promise, 
either express or implied to pay any thing to any one, or even 
an acknowledgment that anything was received, for the use 
of another. 

In Reyburn vs. Casey, (29 Mo., 129,) this court held that 
the fact that the receipt on its face acknowledged the receipt 
of the money for the plaintiff, implied a promise of payment, 
and in the case of Moorman vs. Sharp, (35 Mo., 283,) the 
writing contains a promise to account to the plaintiff for the 
money. 

It will be observed in these cases, that the promise to pay 
is either expressly contained in the writing, or is implied from 
the writing itself, while in the case at bar, there is no promise 
of payment in the writing, nor can a promise of payment be 
implied from the writing alone. 

In either of the cases above cited, a declaration simply on 
the writing would have stated a good cause of action; but a 
declaration on the writing in the present case would have 
stated no cause of action. The petition in the case is based 
upon fraudulent representations, and not upon the writing as 
a cause of action. The cause of action is the thing to be bar- 
red by the statute of limitations, and if the receipt without any 
other evidence shows a cause of action, the limitation is ten 
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years, but if any other evidence than the writing has to be re- 
sorted to to make out a case, then the period is five years. 
The receipt wholly fails to show any promise, or any thing 
from which a promise can be implied. It acknowledges a re- 
ceiving of money by the defendant, but for himself and not 
in trust or for the use of any other person. If defendant ob- 
tained the money by fraud, plaintiff might have relief after 
the discovery of the fraud, under the 10th section of the stat- 
ute just quoted, if he could make out a case as therein con- 
templated, but the receipt is not sufficient to avoid the bar of 
the statute. 

Wherefore this judgment should be reversed, and the cause 
remanded. 

The other judges concur. 


—_——l——. 


Vicror B. Buck, Respondent, vs. Maton Asusroox and 
Mary A. Asnsroox, Appellant. 
1. Husband and wife— Wife competent witness, when.—The wife is a competent 


witness where she is joined with her husband in a suit, except as to com- 
munications between herself and her husband. 


Ensworth, Hill and Carter, for Appellants. 
A. H. Vories, for Respondent. 
Suerwoop, Judge, delivered the op‘nion of the court. 


This was a proceeding in the nature of suit in equity, insti- 
tuted by Victor B. Buck, in the Buchanan court of common 
pleas, against Malon Ashbrook and Mary Ann Ashbrook his 
wife, to subject certain real estate, the legal title whereof was 
in the wife, to the debts of her husband. There is but one 
cause of action stated in the petition, and the court erred, in 
requiring the plaintiff to elect upon which cause he would 
proceed. 

During the progress of the trial, however, the defendants 
offered to prove by Mary Ann Ashbrook who was introduced 
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and sworn as a witness, “ that she did not have the conversa- 
tion with W. 8. Carter, nor make the statement to which he 
had testified ; that she was not connected with any fraud, as 
charged in plaintiff's petition ; that she did not authorize her 
husband to use her name or property in business ; that she pro- 
tested to him against his doing so, and that she took no part 
in the management of the business.” The court refused to ad- 
mit this testimony and the defendants excepted. 

This ruling of the court as to all that part of the evidence 
offered, except that which related to Mrs. Ashbrook protest- ° 
ing to her husband against the use of her name or her pro- 
perty in business, was erroneous. Our statute has very materi- 
ally changed the rule as to the competency of a wife as a wit- 
ness, leaving however the common law still in force as to her 
inadmissibility, respecting conversations with her husband, 
and this upon grounds of public policy. 

Section 1., page 1372. 2. W. S., provides among other 
things : 

“No person shall be disqualified as a witness in any civil suit 
or proceeding at law or in equity, by reason of his interest in 
the event of the same, asa party or otherwise.” 

The admissibility of the wife as a witness when she was 
joined with her husband in a suit, was expressly held by this 
court in Tingley, ef al., vs. Cowgill, e¢ al., 48 Mo., 291, and in 
Moore vs. Moore, a suit for divorce, ante p. 118., the wife was 
held a competent witness. 

As this cause must be retried, it may be well to suggest, that 
this record is very voluminous, covering some one hundred 
and twenty-two pages (when all the necessary matter might 
easily have been contained in a much smaller compass) and 
frequently so badly written as to be almost illegible, and much 
time, in consequence, has been needlessly spent. Clerks may | 
perhaps be unaware, that our statute requires the “English 
language” to be used, “and writien in a fair, legible charac- 
ter.” 

The decree is reversed and the cause remanded, Judge 
Vories, not sitting. The other Judges concur. 
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Frorencr Kitey Respondent, vs. Mantove Cranor, Ap- 
pellant. 

1. Special tax billk— Work not fully completed when bills made out but completed 
when suit brought—Taz bill valid —In a suiton a special tax bill for macada- 
mizing done in front of the property of defendant, where it appeared from the 
evidence that although the tax bills were certified before the contractor had 
fully completed his whole work on the street, yet it was also shown that ina 
fortnight after the bills were so certified, and before the suit was brought ; the 
entire work was completed. Held, that the law was substantially complied with, 
and the property was properly chargeable. 

2. Officers— Amendments by, after expiration of term of office. —Amendments in 
the proceedings of town officers, must be made by the persons who were in office 
when the proceedings were had; and it is not necessary that they should be 
in office at the time of making the amendments. 


Appeal from Buchanan Court of Common Pleas. 
Allen H. Voriesy for Appellant. 
F. Van Waters and Everett § Reed, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff on certified spe- 
cial tax bills, to recover for macadamizing one of the streets of 
the City of St. Joseph, opposite to and adjoining the property 
of the defendant. In the court below plaintiff had judgment, 
and the defendant appealed to this court. 

The contract was made by the city engineer with the plain- 
tiff for doing the work, and the proceeding was had in accord- 
ance with the fifth section of an act amending the charter of 
the City of St. Joseph, approved Feb. 8th, 1865. 

The 4th section of the amendatory act authorizes the may- 
or and city council to order the paving, macadamizing, &c., of 
the streets; and the 5th section provides that whenever any 
of the above mentioned work shall have been fully completed 
under the authority of an ordinance, the city engineer or other 
officer having charge of the work shall compute the cost there- 
of, and assess it as a special tax against the adjoining property 
fronting upon the work done, and that each lot of ground shall 
be charged in proportion to its frontage with the cost of con- 
struction in such manner as the engineer shall deem just and 


equitable. 

















ST. JOSEPH. 





Kiley v. Cranor. 





The engineer is then authorized to make out a certified bill 
of the assessment against each lot of ground chargeable with 
the work done in the name of the owner thereof, and deliver 
the same to the contractor of the work who is émpowered to 
proceed to collect the same by ordinary process of law in his 
own name, and the bills are made prima facie evidence that 
the work and materials charged therein have been furnished, 
and of the liability of the person therein named as the owner 
of such property. 

It is urged as an objection to the validity of the tax bills, 
that the whole work was not fully completed when they were 
issued and certified by the engineer. In the case of the City of 
St. Louis to use of McGrath vs. Clemens, (49 Mo., 552.) in 
construing a law which is literally the same as the section 
above referred to, we held that special tax bills founded on as- 
sessment could not be enforced till the contract for the im- 
provement was fully completed. And that the term “work” 
mentioned in the provision of the charter was meant to include 
all the work named in this contract. The reason for such a 
construction is, I think entirely satisfactory. It is supposed 
that the work done isa benefit, which amounts to a compensa- 
tion for the special burden imposed. The grading of a street, 
or any considerable portion of it, will generally be beneficial 
and advantageous to the adjoining proprietors and owners of 
property, but the grading of a single lot or block may be a posi- 
tive injury to them, as it may render their property difficult 
of approach and sometimes almost inaccessible. In such a case 
clearly they should not be compelled to assume the burden as 
they receive no corresponding benefit. 

But in the case we are now considering, no such difficulty 
meets us. It is clearly shown by the evidence, and is an un- 
disputed fact, that althongh the tax bills were certified before 
the contractor had fully completed his whole work on the 
street, yet in about two weeks after the bills were so made out 
and certified, the entire work was fully completed, and had 
been so completed some time before this suit was brought. 
The law was then substantially complied with. The street 
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was macadamized, and the defendant’s property received the 
benefit of the improvement, and was chargeable with the 
amount assessed on its frontage. 

The further objection is insisted upon, that the City Coun- 
cil transcended its authority in delegating to the engineer the 
power to designate the character of the work, the materials to 
be used, &c. But this position is not sustained by the record. 
The contract refers to, and was made in conformity with the 
ordinance approved July 18th, 1866. This ordinance pre- 
scribes the manner of macadamizing the streets, the materials 
to be used and how used. It is more definite and explicit 
than the ordinance of the City of St. Louis on the same subject, 
which was sustained by the Court. (Sheehan vs. Gleason, 46 
Mo., 100.) vt 

It appears that in the original tax bills certified by the 
engineer, there was some informality, and that the mistakes as 
to form were rectified, and new bills certified to by the engi- | 
neer, after he had gone out of office, and this is alleged as error. _ 

Bat obviously there is nothing wrong here,\.Amendments in 
the proceedings of town officers must be madé by the persons 
who were in office, when the proceedings were had, and it is 
not necessary that they should be in office at the time of mak- 
ing the amendment. (Gibson vs. Bailey, 9 N. H., 168.) 

We do not think there is anything in the point raised as to 
the Court’s giving judgment for interest. The petition asked 
judgment for the rate of interest prescribed by law, and that 
was sufficient. We have failed to perceive any merit in any 
of the objections taken to the rulings of the Court below, and 
think the judgment should be affirmed. 

The other judges concur, except Vories, Judge, not sitting. 
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Cuartes Wictrr, Appellant vs. Mary F. Beavonamp, Res- 

pondent. 

1; Dower—Election—Seizin—Attachment—Where a widow, in lieu of her 
dower interest in one-third part of the lands of which her husband died seiz- 
ed, elects to take absolutely a child’s share in such lands, ae prescribed by 
statute (W.8., 540,311), she thereby becomes seized of an undivided in- 
terest in such lands equal to a child’s share in the same, which can be attached 
in a suit against her. (Orrick vs. Robbins, Adm., 34 Mo., 226, overruled.) 


Appeal from Livingston Circuit Court. 
Collier, Harris §& Samuel, for Appellant. 


I. Respondent on electing to take a child’s part in the real 
estate of her husband, thereby renounced her dower in such 
real estate, and a child’s share therein, so elected by her to be 
taken, became and was a fixed and an absolute estate in fee 
simple. 

Such interest is not dower, but in lien of, and a substitute 
therefor, and she thus became a tenant in common with her 
two minor children, with a similar tixed and ascertained inter- 
est. And in suglr case, no action on her part for the assign- 
ment and admeasurement of her interest or for damages would 
or could lie under any of the provisions of the statute regulat- 
ing dower, nor would such action be at all necessary. 

Il. If this view of the case be correct, respondent’s said in- 
terest in her husband’s real estate is bound by the attachment 
levied thereon in this cause, and it makes no difference that 
snch estate is not separated, and divided from that of her two 
minor children. (Drake At. § 241; McMechan and Griffing, 
9 Pick., 537; Crosby vs. Allyn, 5 Me, 453; Argyle vs. Dwin- 
el, 29 Me., 29; Still vs. Swan, Littel’s Sel. Cas., 156.) 


McFerran and Warder, for Respondent. 


I. The dower interest of the defendant in the estate of her 
deceased husband before assignment was not liable to seizure 
on execution or attachment, and such seizure upon attachment, 
upon publication of notice against defendant asa non resident, 
conferred no jurisdiction upon the Court of the subject mat- 
ter of the suit; and the Court below committed no error in 
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rendering final judgment dismissing the suit. (Orrick vs. 
Pratt, 34 Mo., 226 ; Watson vs. Watson, 28 Mo., 300; Waller 
vs. Mardus, 29 Mo., 25; 2 Scribn. Dow., 37.) 


Ewrne, Judge, delivered the opinion of the court. 


This was a suit by attachment against the defendant Mary F. 
Beauchamp, widow of James Beanchamp, deceased, to recover 
four thousand twelve and 61-100 dollars for goods, wares and 
merchandise, alleged to have been sold and delivered to 
her. The ground of the attachment wasnon-residence. The 
cause was taken by change of venue from the Common Pleas 
Court of Livingston county to the Circuit Court of said 


county. 
The answer denies the indebtedness and alleges that she, the 


defendant, is the widow of Jas. Beauchamp, and that the only 
property attached or which purports to be attached as appears 
by the sheriffs return, is the property in which she has a dow- 
er interest only as widow of said Beauchamp, and in which 
her dower interest has never been assigned or admeasured to 
her, and that said dower interest is not subject to attachment. 
That the suit was instituted by attachment only, and by pub- 
lication of notice, and that the property so seized is not sub- 
ject to attachment, and the seizure thereof conferred no juris- 
diction. 

Plaintiff filed a replication alleging that defendant had 
duly made her election to take and be endowed absolutely ina 
share in such lands equal to the share of a child, of such de- 
ceased husband, subject to the payment of his debts, in lieu 
of the one-third part *of the lands of which her husband died 
seized, &c. 

A demurrer to this replication was filed by defendant and 
sustained by the court and the cause is here by appeal. 

The only question presented by the record, is as to the 
effect of the election, made by the defendant. Did it vest in 
her a title in fee to an undivided one-third part of the real es- 
tate described in the return ? 


*It appears that defendant’s deceased husband left two minor children sur 
viving him. Rep. 
35—VOL. LI. 
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This question was passed upon by this court in the recent 
case of Matney vs. Graham, (50 Mo., 559.) That was an action 
of ejectment and the question arose upon an instruction given 
by the court to the effect, that the fact, that a widow had 
elected to take her dower in the lands of her husband under 
the third section of the act in reference to dower in this state, 
was not sufficient to show that she had any legal title to the 
premises at the commencement of the suit, and upon an in- 
struction refused by the court, declaring the converse of that 
proposition namely, that the election of the widow to be endow- 
ed under the third section, prima facie vested in said widow one 
undivided half of ali the real estate of which her husband died 
seized, subject to the payment of debts. It was held that the 
first instruction was erroneous and should have been refused, 
and that the latter contained a correct proposition of law and 
should have been given, that the widow’s right becomes a fix- 
ed and vested interest, whenever the declaration of election is 
made within the limitations and in the manner provided by 
the statute. See also Hamilton, Admr. vs. O’Neil, 9 Mo., 11. 

The case of Orrick and Wife vs. Robbins, Admr., (34 Mo., 
226,) to which we are referred by counsel for respondent, seems 
not to have been noticed by the court, if brought to its atten- 
tion at all, in the case of Matney vs. Graham, ef al. In that 
case the widow of Robbins had made an election to be endow- 
ed absolutely in ashare of her husband’s lands equal to the 
share of a child, in lieu of one-third part thereof for her lifes 
as inthe case before us. The proceeding was a petition by 
Orrick and Wite, (who was the widow of Robbins) to the pro. 
bate court for an order upon the administrator of the estate of 
Robbins, that he should pay them in right of the wife, the 
rent received from a tract of land adjoining the land on which 
the mansion house was situated, and being part of the same 
tract, and which at the time of Robbins death was rented out 
and in the possession of a tenant. The legal effect of the elec- 
tion made by the widow, was necessarily involved in the de- 
cision of the case. For if, as I think, the election operated as 
an absolute renunciation of all claim of dower under the first 
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section of the act, all the incidents of dower were likewise 
ipso facto relinquished, and there could be therefore no 
rightful claim for rents. The court say the share of the estate 
of ler deceased husband which the widow elected to receive 
absolutely, in lieu of one-third for life, is to be regarded as dow- 
er, and until it was assigned to her, she was entitled to remain 
in and enjoy the mansion house of her husband, and the mes- 
sauges or plantation thereto belonging, without being liable to 
pay any rent for the same.” How can that be regarded as 
dower, or assigned as dower, which is taken in lien of dower? 
Dower under our statute (first section of the act concerning 
dower) is the right of every widow to hold and enjoy during 
her natural life, one-third part of all the lands, whereof her 
husband, or any other person to his use, was seized of an estate 
of inheritance at any time during the marriage, to which she 
shall not have relinquished her right of dower in the manner 
prescribed by law. As incident to this right, the widow may 
remain in and enjoy the mansion house of her husband and the 
messuage or plantation thereto belonging, without being 
liable to pay any rent for the same. But when she elected to 
be endowed or to take absolutely a share equal to that of a child, 
subject to the payment of her husband’s debts, and according- 
ly makes such election by a declaration in writing, executed 
and acknowledged in the manner required by the statute, she 
thereby renounced all claim to dower, and in lieu thereof be- 
came by the very act of such election, the owner in fee of an 
undivided interest in the lands of her husband and a tenant in 
common with her children. If such is not the effect of an elec- 
tion made under such circumstances, it would seem to be little 
else than a useless and meaningless ceremony. 

In my opinion the demurrer to the replication was impro- 
perly sustained. The other judges concurring, the judgment 
is reversed and the cause remanded. 
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Tue Union Bank or Missouri, Plaintiff and Appellant, vs. 
W. T. Manarp, Defendant and Respondent. 

1, Ejectment—Title—Common grantor—Title in third party, etc.—When both 
parties in an ejectment suit claim under a common grantor, all that is necessary 
for plaintiff to do, in order to insure a recovery, is to show that he hasa better 
title from the common grantor. That some one else has a better title in such 
a case does not matter. 

2. Lands and land titles—Lien of judgment—Sale under execution will relate 
back to date of judgment, when.—Where an execution is issued and levied on 
real estate, while the lien of the judgment thereon is in force, and a sale under 
the execution is properly made, and a deed executed to the purchaser, such 
deed will relate back to the date of the judgment, and the title that defendant 
had at that time will pass. 


Appeal from Linn Circuit Court. 
G. D. Burgess, for Appellant. 
A. W. Mullins, for Respondent, . 
Vortss, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant, in an action of ejectment 
in the Cireuit Court of Linn County, to recover a tract of land 
in the petition set forth. 

The petition was in the usual form. The defendant by his 
answer, admits that he is in the possession of the land claimed, 
but charges that he entered by a sufficient legal title. He de- 
nies the other allegations of the petition, and sets up the stat- 
ute of limitations of two years, charging that neither the 
plaintiff nor its predecessor or grantor, nor any person under 
whom it claims, was seized or possessed of the land in ques- 
tion at any time within two years next before the bringing of 
this suit; that said land is what is known as Military Boun- 
ty land. The plaintiff replied putting in issue the affirmative 
allegations of the answer. 

A trial was held before a jury and the plaintiff attempted to 
derive title to the land in itself, by a patent from the United 
States, and from thence tracing title from the patentee through 
others to itself. In this attempt it wholly failed, but in order 
to show its right to a recovery it introduced a deed (among oth- 
er deeds offered and read in evidence) from Southcote Shaw 
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and wife of Boston to Henry H. J. Grill and Robert Hayle, 
purporting to convey the land described in the petition to the 
said Grill and Hayle. This deed was dated April 16th, 1860. 
The plaintiff next read in evidence a deed bearing date 
April 9th, 1862, from said Grill and Hayle and their wives, 
which purported to convey the land in controversy to plain- 
tiff. The plaintiff then, to show that the defendant claimed 
to hold title to the land in controversy, by virtue of a title de- 
rived from the same persons from whom plaintiff claimed, and 
could therefore not dispute the title of plaintift’s grantors ; 
offered in evidence a deed executed by the sheriff of Linn 
County to one William H. Brownlee, purporting to convey to 
said Brownlee the-same lands in controversy. The sheriff’s 
deed recited that on the 8th day of October, 1860, a judgment 
was rendered in the Circuit Court of Linn County in favor of 
Mary Burns and Isaac Schrack, and against H. H. Gibson and 
Henry H. T. Grill for the sum of $289.90 for debt and $7.95 
for damages, upon which judgment an execution issued from 
the Clerk’s office of said Court in favor of Mary Burns and 
Isaac Schrack, and against the said H. H. Gibson and H. T. 
Grill, dated the second day of Mch., 1864, directed to the sheriff 
of the County of Linn, and that the same was to him deliver- 
ed on the 8th day of March, A. D. 1864, by virtue of which 
said execution, the said sheriff did on the 12th day of March, 
1864, levy upon and seize, all the right, title, interest and es- 
tate of the said Henry H. T. Grill, of, in, and to the following 
described real estate, situate in said county. The land levied 
on was then fully described, and among other lands, was the 
land in controversy. The sherifi’s deed then proceeds to re- 
cite the notice given of the sale under the execution, the sale 
to said Brownlee, and that the land in controversy was con- 
veyed to him, all in the usnal form, and as the law directs. It 
was also shown that this deed was acknowledged, in open 
Court in proper form on the 16th day of April, 1864, and that 
it was filed for record in the Recorder’s office on the 25th of 
April, 1864. 
The- plaintiff then for the same purpose, read in evidence 
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a deed from said Brownlee to Abednego Manard, dated Janu- 
ary 25th, 1868, and purporting to convey the same land to 
said Manard. This deed was also shown to have to have been 
acknowledged and filed for record on the 25th day of January, 
1868. 

It was then admitted by the defendant that he entered into 
possession of the land under Abednego Manard, and that he 
was holding under him. The plaintiff, after introducing this 
evidence, closed his case. The defendant then demurred to 
the evidence of plaintiff, for the reason that there was no evi- 
dence to show that plaintiff, or those under whom he claimed, 
ever had any title to or any possession of the land, and because 
the evidence showed a good subsisting outstanding title in a 
third party, &c., &c. The Oourt overruled the defendant’s 
demurrer to the evidence and the defendant excepted. 

The defendant then introduced evidence to show the time, 
at which possession was taken under Manard, under the pur- 
chase from Brown, and the nature and extent of the posses- 
sion, &c., &c. The plaintiff offered evidence to rebut defend- 
ant’s evidence, all of which oral evidence was intended to 
show an adverse possession, so as to create a bar under the Stat- 
ute of limitations, to plaintiff's action. Instructions were ask- 
ed on both sides, but as we do not think that this parol evi- 
dence or the instructions in the case need be considered, in 
order to make a proper disposition of the case, they will not 
be further noticed. 

It is not pretended by the plaintiff that he has shown any 
paper or written title to the lands in controversy ; but he seeks 
to invoké a rule of law in his favor which he contends estops 
the defendant from disputing the title of his grantors. Where 
both parties in an ejectment suit claim under acommon grant 
or, it is admitted that all that is necessary for the plaintiff to 
do in order to insure arecovery in such case is to show that he 
has the better title derived from the common grantor. That 
some one else may have a better title in such case does not 
matter. (Fellows vs. Wise, 49 Mo., 350; Brown vs. Brown, 
45 Mo., 412.) , 
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In the case under consideration, the plaintiff claims under 
Grill and Hayle. The defendant claims to be in possession 
under Grill only. Thisis clearly shown from the Sheriff's deed 
read in evidence by the plaintiff, hence the claim of the defend- 
ant under Grill does not and cannot prevent him from disput- 
ing the title of Hayle. There being no evidence to show that 
Hayle ever had any title, and defendant not being estopped 
from denying it, plaintiff cannot rely on any supposed title 
from Hayle for a recovery of any part of the lands. This dis- 
poses of plaintiff's title so far as Hayle is concerned. Now if 
itis admitted that defendant cannot deny the title of Grill ; but 
that he must show a better title from Grill than plaintiff has 
shown, how will his case stand? The latter has shown by the 
deeds offered by himself that his title from Grill is predicated 
upon a deed executed by Grill and Hayle dated the 9th of April, 
1862, and that the sheriff’s deed conveying the land to Brown- 
lee (under whom defendant claims) was predicated on a judg- 
ment in the Linn Circuit Court rendered on the 8th day of 
October, 1860. That an execution was issued on the judg- 
ment on the second day of March, 1864, and a sale under 
said execution to Brownlee on the 12th of April, 1864. The 
execution, levy, notice and sale all appear to have been regular 
from the recitals in the deed read in evidence by the plaintiff. 
Now, ifthe execution was issued and levied while the lien of 
the judgment was in force, and the sale under it properly 
made and a deed executed to the purchaser, such deed would 
relate back to the date of judgment, and the title that the 
defendant had at that time pass. (Valentine vs. Havener, 
20 Mo., 132; Davis vs. Ownsby, 14 Mo., 170; Reed vs. 
Ownby, 44 Mo., 204.) 

The judgment under which the sale was made to Brownlee 
was rendered on the 8th of October, 1860. Under the statute 
in force at the rendition of the judgment, the lien of the 
judgment on all of the lands of the defendant in the county 
where the judgment was rendered, would continue for three 
years from the rendition thereof. By the acts of the General 
Assembly of this State approved March 17th, 1863, (Sess. Acts 
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1863, p. 24,) the liens of judgments then in force were 
extended for a period of five years from their rendition. In 
the judgment against Grill & Hayle, under which the execu- 
tion was issued, and the sale took place, the lien was by this 
law continued until the 8th day of October, 1865, so that the 
sale was made before the lien expired and the deed would 
relate back to the 8th day of October, 1860, more than a year 
before plaintiff purchased the land, by which purchase it 
claims title ; so by the plaintiffs own showing, it appears that 
the title of Grill had passed to Brownlee and would defeat 
any title that plaintiff could have received from him. The 
deed which he received from Grill & Hayle conveyed no title 
as to Hayle, as Hayle had none to convey, and what little it 
got from Grill was subject to be defeated by the lien of the 
judgment, which the sheriff's deed read in evidence by plain- 
tiff shows had been done. 

With this view of the case, the plaintiff has by its own evi- 
dence, shown that it has no title in the lands sued for, and 
that there is no evidence upon which the instructions asked by 
it could be predicated, and the court ought to have 
instructed the jury to find for defendant. It is not necessary 
to notice the instructions given or refused. The verdict being 
clearly for the right party, the judgment ought to be affirmed. 

With the concurrence of the other judges the judgment is 
affirmed. 


—_o0——> 


J. H. H. Krycarp, Respondent, vs. Epwarp Dormey, Appel- 
lant. 


1. Land titles—Division fence—Agreement made under ignorance of facts, no 
estoppel —Where parties have agreed upon a division line and accepted each 
his own part in accordance therewith, if the agreement was made and entered 
into under a mistake of facts, neither party is subsequently precluded from 
claiming his rights ; as under such cireumstances there is no presumption of 
surrender, or waiver of rights which were given up under a misapprehension. 
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2. Land titles—Division line supposed to be the true one—Partics not bound by, 
when. —If two adjoining proprietors are divided by a line which they suppose 
to be the true one, each claiming only to the true line, wherever it may be, 
they are not bound by such supposed line, but must conform to the true one, 
when ascertained. 


Appeal from Livingston Circuit Court. 
McFerran §& Warder, for Appellant. 


Broadus & Polland, for Respondent, cited: Tamm vs. Kel- 
logge, 49 Mo., 118; 5 Met., 479 ; 11 Cush., 210; Kincaid vs, 
Dormey, 47 Mo., 337. 


Waener, Judge, delivered the opinion of the court. 


This case has once before been in this court, (47 Mo., 337.) 
when it was reversed and remanded for a new trial, in conse- 
quence of what was conceived to be a wrong interpretation, 
placed upon an alleged agreement by the tribunal below try- 
ing the cause. The cause was re-tried in substantial compli- 
ance with the law as laid down by this Court, and the plain- 
tiff again had a verdict and judgment. There can be no es- 
toppel in a case of this kind, if the parties acted under a mu- 
tual mistake of facts. The evidence in reference to the agree- 
ment, as to the location of the divisional fence was conflicting 
and it was the province of the jury to decide which party 
was entitled to credit. Where parties have agreed upon a di- 
vision line, and accepted each his own part, in accordance 
therewith, if the agreement was made and entered into un- 
der a mistake of facts, neither party is subsequently precluded 
from claiming his rights, as under such circumstances there is 
no presumption of a surrender or waiving of rights, which 
were given up under a misapprehension. (Knowlton vs. Smith, 
36 Mo., 507; St. Louis University vs. McCune, 28 Mo., 485; 
Thomas vs. Babb, 45 Mo., 384; Kincaid vs. Dormey, 47 Mo., 
337 ; Tamm vs. Kellogg, 49 Mo., 118.) 

The plaintiff and defendant both claim under the same 
grantor, who entered the whole quarter section, and’sold all 
of the land to the plaintiff, except one hundred and twenty 
acres, which he afterwards conveyed to the defendant. The 
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evidence on the part of the defendant, tended to show that 
after Farris, the grantor, had sold the land to plaintiff, they 
procured a person to survey the line between them, and they 
agreed to abide by the line as run. . 

That the line included the ten acres in controversy in Far- 
ris’s land, and that he occupied up to said line till he sold to 
the defendant. The plaintiff's testimony negatived any agree- 
ment on his part to abide by this line above mentioned, and 
tended to establish the fact, that they were to occupy up to 
the line till they could have the same definitely ascertained by 
the County surveyor. That the line was used as a matter of 
convenience, and was supposed to be near the true line, and 
was to be used till the real line could be accurately establish- 
ed. 

That after defendant had purchased from Farris, the Coun- 
ty surveyor made a survey of the line between the plaintiff 
and defendant, which was made in accordance with an agree- 
ment between both parties, and that they were mutually to 
abide by the result. This survey after setting off the one 
hundred and twenty acres to defendant which he bought of 
Farris, gave the ten acres in controversy to the plaintiff. 

The verdict fully established the case as made out by the 
plaintiff. If we admit the truth of the agreement contended 
for by the defendant, still it was a mere verbal understanding 
and any rights acquired under it, might have been waived by 
a different agreement of the same character. Neither party 
claimed any land owned by the other, and they were both en- 
deavoring to ascertain what was the true line. In such a case 
the correct doctrine is, that if two adjoining proprietors are 
divided by a line which they suppose to be the true one, each 
claiming only to the true line, wherever it may be, they are 
not bound by such supposed line, but must conform to the 
true one when ascertained. (Cases supra.) 

The instructions are unobjectionable. They presented the 
ease fairly and the judgment is obviously for the right party. 

Affirmed. The other judges concur. 
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Srare or Missount, ex rel., Witt1am R. Srums, Respondent, 
vs. ALFRED CarPENTER, Wriuiiam C. Cuarpman anp DanieL 
D. Boycr, Appellants. 

1. Costs, criminal—Indictment—Sentence to a county jail—Costs paid hy county. 
—Under an indictment for mnrder, defendant was found guilty of man- 
slaughter in the third degree, and sentenced to imprisonment for one year in 
the penitentiary. Afterward the verdict having been set aside, and anew trial 
granted, le pleaded guilty to manslaughter in the third degree, and was senten- 
ced to confinement in the county jail, and to a fine of oue hundred dollars, 


The prisoner being insolvent, held that the county was liable for all the costs. 
(See W. S., pp. 348-349, 33 1, 2.) 


Appeal from Harrison Circuit Court. 
Chandler, Sherman § Alvord, for Appellants. 
Faster & Howell, for Respondents. 

Waconer, Judge, delivered the opinion of the court. 


+ It appears from the record, that one Strickland was indicted 
in the Harrison County Circuit Court for the crime of murder 
in the first degree. 

On a trial before a jury he was convicted of manslaughter 
in the third degree, and his punishment fixed in the verdict 
was, confinement in the penitentiary for the period of one 
year. On his motion the court set aside the verdict, and gran- 
ted him a new trial, and afterwards he voluntarily appeared 
and pleaded guilty of manslaugter in the third degree, and 
the court assessed his punishment at three months imprison- 
ment in the county jail, and a fine of one hundred dollars. 

Strickland being insolvent, the judge and Circuit Attorney 
examined and certified the bill of costs, which had accrued 
in the case,to be paid by the county. The County Court 
ordered the payment of all the costs which were made subse- 
quent to the plea of guilty by the prisoner, and refused the 
payment of the costs which accrued previous thereto. The 
relator then applied for a mandamus to compel payment which 
the court awarded, and the defendant appealed. 

It is now insisted that all the costs of the proceeding which 
were made prior to the time the prisoner pleaded guilty and 
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was sentenced to a fine and imprisonment in the county jail, 
were properly chargeable to the State, and not to the county, 

The statute in relation to criminal costs, provides, that they 
shall be paid by the State in all capital cases in which the de- 
fendant shall be convicted, and shall be unable to pay them; 
and in all cases in which the defendant shall be sentenced to 
imprisonment in the penitentiary, and shall be unable to pay 
them. And the county in which the indictment is found, shall 
pay the costs in all cases where the defendant is sentenced to 
imprisonment in the county jail, and to pay a fine, or either 
of these modes of punishment, and is unable to pay them. 
(1 W. S., pp. 348-9, §§ 1, 2.) 

Before the State can be made liable to pay costs in a crim- 
inal prosecution, it is necessary that the defendant should be 
convicted of a capital offense, or that he should be sentenced 
to imprisonment in the penitentiary. Neither of these oc- 
currences took place in this case. It is true the jury brought 
in a verdict in favor of punishing him by imprisonment in the 
penetentiary, but the court passed no sentence thereon; on 
the contrary, it set the same aside. There was then nothing 
final, either as to conviction or sentence. 

The operation and effect was the same as if there had been 
a mis-trial, and no liabilities or rights were determined there- 
by. 

But when the case was ultimately and finally disposed of, 
the result was a conviction and sentence to pay a fine, and be 
imprisoned in the county jail. This was the sentence that es- 
tablished the character of the offense, and made the costs a 
charge against the county. 

Although the indictment was for a capital crime, and under 
it the prisoner might also have been convicted of a felony, 
punishable by imprisonment in the penitentiary, yet it is also 
true, that it was competent to find him guilty of a less degree 
or grade of crime, by which the punishment would be reduced 
to imprisonment in the county jail, or by such imprisonment 
coupled with a fine. It is the conviction and sentence in such 
case which establishes the grade of the offense, for the pur- 
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pose of fixing the liability for costs, and not the allegations 
contained in the indictment. This is the only question we are 
called upon to review. 

As to the items in the bill we think they were all properly 
certified as costs in the case. 

Judgment affirmed. The other judges concur. 


Tue Stare at the relation of Z. N. Gotnssy, Defenuant in 
Error, vs. Tue Justices or THE County Court or Livinesron 
County, Plaintiffs in Error. 

1. Clerk of Circuit Court—Account for bunching and labeling old papers—Man- 
damus.—Under a proper construction of the statute (W.S., pp. 258--9, 3 1l and 

pp. 1136--7, 3 12,) the Circuit Court has no authority to audit and allow an 
account presented by the clerk thereof for “properly bunching, labeling and 
briefing the old papers in the office.” And mandamus will not lie against the 
County Court to compel the payment of such accounts although audited by the 
Circuit Court. ‘ 


Error to Livingston Circuit Court. 
Collier, Turner § Son, for Plaintiffs in Error. 
Broadus, Pollard §& Wait, for Defendant in Error. 
Vorins, Judge, delivered the opinion of the court. 


This was a petition fora mandamus. The relator was clerk 
of the Livingston Circuit Court. The said Circuit Court made 
an order directing the relator as such clerk, to procure a suit- 
able room for an office within the distance required by law 
from the place of holding court, and that he remove the records 
and papers of his office thereto ; and that he procure necessary 
furniture for his office. He was further ordered or directed 
by said court to properly bunch, label, indorse and brief all the 
old papers of the court. 

It is shown in the petition and alternative writ that the re- 
lator by virtue of the direction in said order, performed the 
services required thereby, and presented an account to the 
Circuit Court for said services amounting to the sum of $1,070. 
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7-100 for allowance. That the same was allowed by said 
eourt and the allowance thereof entered of record. That said 
account and allowance was duly certified tothe County Court 
and payment demanded by warrant or otherwise, and that 
said County Court refused to pay the same and still so refuse. 
(The record here fails to show any items of the account so 
that it can be seen for what particular services the account is 
charged.) The prayer is for an alternative mandamus, &c., 
compelling the County Court to allow and pay the account. 

The defendant made a return to the alternative writ, setting 
forth a great many reasons why they did not pay the account 
but the substance is, that the work for which the account was 
charged had not been ordered by the County Court, and that 
it was services for which the Circuit Court had no authority 
under the law to make an allowance which was binding on 
the County Court. That the bunching, briefing and labeling 
of the papers in the office, was done to accommodate the relator 
who had a new mode by which said services were performed 
and was wanting to get a copyright for the same and desired 
it adopted in said county, &e. 

The answer was demurred to and the demurrer sustained. 
A peremptory writ was ordered by the court, and judgment 
rendered against the defendant for costs. 

The question raised in this case for the consideration of 
this court by the plaintiffs in error, and the ground upon which 
they rely to revise the judgment of the Circuit Court, is that 
the order of the Cirenit Court directing the services to be per- 
formed as is stated in the alternative writ, was made without 
authority of law in so far as it directed the relator to properly 
bunch, label and brief all the old papers in the said court. 
And that the order of the court allowing said account for 
such services was also without authority of law, and that the 
allowance of said account as to such services and certifying the 
same to the County Court was not binding on said court and 
that said court had a right to refuse to pay the same. 

By the statute of 1855, it was provided that, “Each clerk 
shall preserve the seal and other property belonging to his 
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office, and shall provide and preserve suitable books, station- 
ery furniture and other necessaries for the office, and keep cor- 
rect accounts therefor and each court shall settle such accounts 
and allow such sums as shall be reasonable. All such allow- 
ances made to the clerk of the Supreme Court, shall be paid 
by the State, and those made to other clerks shall be paid by 
the county.” 

Under this statute, the Circuit Court of St. Louis County, 
made an allowance to the clerk of the court for fuel used in 
his office. It was held by the Supreme Court of this State 
(St. Louis County vs. Ruland, 5 Mo., 269) that the allowance 
for fuel might be made, that fuel was included in the words 
“other necessaries:” But it was further held in that case that 
in as much as it appears that the clerk had not kept an account 
of the fuel used, as it was used, but made his account from 
memory and judgment, that a perumptory mandamus could 
not issue against the County Court to compel it to pay the ac- 
count, and this notwithstanding the account had been allowed 
and certified by the Circuit Court. 

In the case of Boone County vs. Todd, 3 Mo., 140, it was 
held under the same or a similar statute that the words “other 
necessaries,” included office rent paid by the Clerk and a man- 
damus was issued to compel the County Court to pay an ae- 
count for such rent which had been allowed by the Circuit 
Court. 

Since these decisions however, the statute upon the subject 
has been changed. 

The statute now reads, (W.S., pp. 258-9, § 11, and follow- 
ing) “ Each Clerk shall preserve the seal and other property 
belonging to his office, and shall provide and preserve suitable 
books, stationery and furniture for his office and keep a correct 
account thereof, and each Court shall audit such account and 
allow such as shall be reasonable ; but no article charged on 
any such account shall be allowed unless it properly comes 
within the deseription of those expressly named except for fu- 
el furnished such office, for which the Court shal] make a rea- 
sonable allowance.” 
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The allowances when made by any Court except the Sn- 
preme Court are to be paid by the respective counties. 

By the 12th section of statute in reference to records, (W. 
S., 1136) it is further provided that, “ the Judges and Justices 
of the several Courts of Record within this State shall have 
power to order any of the books or records in the clerk’s office 
of their respective Courts to be rebound ; or when obliterated, 
torn or in ruinous condition to be transcribed in new books; 
and shall make a reasonable allowance therefor, which shall 
be chargeable to the proper county and: payable out of the 
county treasury.” 

It is difficult to ascertain what is the exact interpretation 
which ought to be put on these several sections of the statute. 
It will be observed that the two sections are different in this: 
The first section referred to, makes it the duty of the clerk to 
preserve the seal and other property belonging to his office and 
to provide and preserve books, &c., &c. By the last section 
named the Court has power to order the books to be rebound, 
&c., it is not the duty of the clerk to have the work done un- 
til ordered to do so by the court. In reference to all other 
matters, the clerk can perform the services without any pre 
vious order of the court for said purpose, and if the court 
should unnecessarily order the clerk to perform a duty requir- 
ed of him by law, such order would give the transaction no ad- 
ditional validity. The statute now enumerates the particular 
kind of services for which the courts can allow the accounts ot 
the clerk’s, and thus prohibits the allowance of any account 
that does not come properly within the description named. 
The question in this case then is, whether the account as stated 
by the relator is such an one as could be properly audited or al- 
lowed, under the statute above set forth, by the Cireuit Court. 
If it is, I think the answer sets up no defense to the issuing 
of the peremptory writ. Under what clause of the statute has 
the court authority to audit and allow an account for properly 
bunching, labeling, indorsing and briefing all the old papers 
in the office? If it is allowable at all it must be under the du- 
ty to preserve the seal and other property belonging to the 
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office. I think that the words “other property belonging to 
the office,” cannot mean bunching and indorsing the papers, 
&e. It means property that belongs to the office, or that which 
is used there independent of the papers in causes pending in 
court. It is made his duty to file and take care of them for 
which specific fees are allowed. If the language to “preserve” 
“the property belonging to the office” be construed to include 
these papers and records, why was it necessary for the legisla- 
ture in the act concerning records to specifically provide that 
the courts should have power to order the old books to be re- 
bound and transcribed, &c.? This act seems to be a legislative 
construction of the first named act, and they must both be 
construed together. While it may operate as a hardship in this 
particular case, yet I think that the court had no authority to 
order the work last above described to be done and to allow 
the account therefor, so as to bind the county. It is not every 
claim against the county, which is even just, that it can be com- 
pelled to pay by the process of mandamus. 

It follows that as the account allowed at least in part was 
not allowable by law, and as the items of the account do not 
appear on the record so that we can see what is, and how much 
is not, improper, we can do nothing but reverse the judgment 
of the court below. 

The other Judges concurring, the judgment is reversed and 
the cause remanded. 


E. C. Marcrave, et al., Respondents, vs. Joun Avsmuss, et 

al., Appellants. 

1. Practice, civil—Testimony, objections to— When overruled as being too general. 
—An objection toa power of attorney on the ground that it is incompetent, ille- 
galand not responsive to the issues made, is too general, and for that reason, 
may be disregarded and overruled by the court. 

2. 7vstimony— Objections to, not preserved, presumed correct.—Where an objec- 
tion to evidence is not preserved, theaction of the court overruling it is pre- 
sumed to be correct. 

36—VOL.LL 
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8. Evidence, objections to— Motions for a new trial—Bill of exceptions, ete—Where 
objections to testimony are not incorporated in a bill of exceptions, and the 
attention of the court is not called to them, on motion for a new trial, they 
will not be considered in the Supreme Court. 


Appeal from Linn Court of Common Pleas. 
Geo. W. Easley and Chas. L. Dobson, for Appellants. 
G. D. Burgess, for Respondents. 

Surerwoop, Judge, delivered the opinion of the court. 


This was a proceeding in the Linn County Court of Com- 
mon Pleas, instituted by Margrave and others, to enjoin the 
sale of certain lands under an execution in the hands of Beolt, 
Sheriff of Linn County, which was issued on a judgment of 
foreclosure in favor of John Ausmuss, and against Peter Aus- 
muss.: 

The petition in substance charges, that Peter Ausmuss, on 
the 7th day of January, 1857, was the owner in tee of 104, 
80-100 acres of land in the County of Linn, on the north side 
of the northwest qr. of Section 5, Township 57, of Range 20; 
that on that day he mortgaged that land to Isaac Shrader to 
secure a certain note therein specified; that Shrader on the 
26th of August 1863, assigned the note and mortgage to de- 
fendant, John Ausmuss, who on the 15th day of April, 1870, 
commenced a suit against said Peter Ausmuss, in said Com- 
mon Pleas Court to foreclose the equity of redemption, which 
suit resulted in a judgment of foreclosure; that plaintiffs were 
not made parties to that suit, nor had they any notice thereof ; 
that subsequently to the execution of the mortgage, and be- 
fore the commencement of the suit to foreclose, there had 
been laid ont on the land mortgaged in accordance with law, a 
town called Laclede, and additions thereto, called and known 
by the name and description of Ausmuss’ Additions, and also 
the northwest addition to said town; both said town and ad- 
ditions having been laid out by persons holding and claiming 
title to said land by, through and under said Shrader; that 
previous to the institution of the foreclosure suit, they had 
purchased and acquired the equity of redemption of said Pe- 
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ter Ausmuss to all of Blocks 1, 2, 3, 4, 5,6, 7 and 8, in said 
northwest addition, also the W. 1-2 of Block 3 and Block 1, 
Block 2 except the southeast qr. thereof, in Ausmuss’ Addition 
to said town, being part of the land described in the petition 
in the suit for foreclosure ; that long before the institution of 
said suit, the note described in said mortgage had been fully 
paid off and satisfied by said Peter Ausmuss, he having paid 
the full amount thereof to defendant John Ausmuss about 
August 20th, 1863; that John Ausmuss caused execution to 
issue on his said judgment of foreclosure, and to be placed in 
the hands of the Sheriff E. C. Beolt, who had levied upon said 
lands und town lots belonging to plaintiffs, and advertised the 
same for sale, would sell the same unless enjoined and res- 
trained from so doing—which sale would cause irreparable in- 
jury to plaintiff, John Ausmuss, being non-resident and insol- 
vent, and would cast a cloud over plaintiff ’s title to said pro- 
perty ; an offer is then made to pay off the mortgage debt, if 
the same had not been paid, and to redeem said property, and 
the petition concludes with a prayer that defendants be en- 
joined from selling said property until the further order of the 
court, and for other relief. 

On the 9th day of February, 1871, the day previous to the 
day for which the sale was advertised, a bond having been 
filed, a temporary injunction as prayed for was granted. 

At a subsequent term, the defendants answered setting forth 
in substance that they had no knowledge or information, 
&c, as to whether the town of Laclede and its additions were 
Jaid out by persons claiming title under Shrader as alleged in 
the petition; that plaintiffs had never at any time acquired the 
equity of redemption of Peter Ausmuss to any portion of the 
land or town lots described in their petition; that Peter Aus- 
muss had never paid off the mortgage debt or any part of it, 
except as credited on the note; that Peter Ausmuss neither on 
or about the 20th day of Angust, 1863, nor at any other 
time, had ever paid to John Ausmuss, the full or any part of 
the ameount due on the note; that said note or mortgage was 
still due and unpaid to defendant John Ausmuss ; that the 
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sale if permitted would not cause irreparable injury or any ine 
jury to plaintiffs, nor cast a cloud over their supposed title and 
that John Ausmuss was not insolvent, &c. A trial before the 
court was then had on the issues as raised by the pleadings 
and the plaintiffs to maintain those issues on their part offered 
in evidence a power of attorney dated August 30th, 1859, 
from Isaac Shrader to Joshua F. Bickford authorizing the lat- 
ter in the name of the former to collect debts and receipt for 
the same, to release under seal all debts and demands what- 
ever and “ especially a debt due me from Peter Ausmuss.” 

This instrument was acknowledged in Ohio before a Notary 
Public and after the usual formal introduction, the certificate 
sets out that “personally appeared the above named Isaac 
Shrader and acknowledged the signing and sealing of the above 
power of attorney to be his voluntary act and deed.” 

This instrument was duly recorded in the September follow- 
ing in the said county of Linn. The defendants objected to 
this power of attorney being read in evidence on the grounds 
that it was incompetent, illegal and not responsive to the issues 
made by the pleadings. Objection overruled; instrument 
read and defendants excepted. 

Plaintiffs then oftered in evidence a deed of release and quit 
claim dated October 6th, 1859, duly acknowledged and filed 
for record on the same day and recorded Oct. 22d of that year, 
purporting to have been executed by Isaac Schrader through 
Joshua F. Bickford, his attorney in fact “to Nathaniel W. 
Ilarris, trustee for the Laclede North Addition Company of 
Linn County,” in consideration of $600, releasing certain real 
estate, “known as the North addition to the town of Laclede” 
and referring for a more particular description to the plat of 
said addition. 

The objections of defendants to this deed are not preserved. 
The deed was read and defendants excepted. 

Plaintiffs then offered in evidence what purported to be a 
deed of release dated October 24, 1863, executed by Isaac 
Shrader to Nathaniel W. Harris trustee for the Laclede North 
addition company which referred to the deed of said Schrader, 
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dated October 6th, 1859, as having been made through his at- 
torney in fact, Bickford to said Harris; ratified and confirmed 
the same ; stated that deed was to release the premises therein 
described from a certain mortgage executed by Peter Ausmuss 
to said Schrader, dated January 7th, 1857 and recorded on the 
next day in the recorder’s office (to which mortgage reference 
was then made): stated that there was some question as to the 
legal validity of the deed of release executed by Bickford and 
then proceeded to acknowledge payment in full from Peter 
Ausmuss of the mortgage debt and to sell, release, and convey 
unto said Harris trustee, &e, all right, title, &c., he—Schrader 
—had in said premises. This deed was duly acknowledged on 
the day of its execution before the said Joshua F. Bickford 
as justice of the peace and duly recorded on the 
25th of November following. Objections were made to this 
deed by defendants on the following ground: “ Because the 
same was execnted by Bickford, the attorney in fact, after the 
assignment of the note to Ausmuss, the defendant, and after 
the interest of said Schrader, Bickford’s principal had ceased, 
and because the same is illegal and incompetent in other re- 
spects. 

Objections overruled ; deed read and defendants excepted. 

Henry Lander was then introduced who testified on the part 
of plaintiffs in substance, that some time in 1865 Peter Aus- 
muss and Joshua Bickford as agent of said Schrader had a set- 
tlement as to the balance due on note and mortgage in ques- 
tion ; that amount was figured up by Henry Mills and paid 
to Bickford as Schrader’s agent by Peter Ausmuss; that while 
the money was being paid, or while it was lying on the table, 
Peter Ausmuss stated (in hearing of witness) that he wished 
to have the note and mortgage assigned to some one. (whose 
name witness had forgotten) from whom he had borrowed the 
money to make the payment ; that he wanted the transfer made 
to some such party; that Bickford hesitated, said he would 
think of it, &e.; that after Bickford had received the money, 
he consulted witness as to what he ought to do relative to as- 
siguing the note and mortgage ; said that the people of Laclede 
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were interested in part of the mortgaged property and that 
mortgage, if paid, should be satisfied ; witness advised that the 
matter be so arranged as to release the town of Laclede and its 
additions from the mortgage. He testified that Bickford then 
made the assignment of the mortgage as Schrader’s agent and 
gave the same to Peter Ausmuss; that next day (witness 
thinks it was,) Bickford called again on witness and requested 
a release drawn up releasing the town of Laclede and all its 
additions thereto, from the mortgage which release witness 
drew up accordingly ; witness distinctly remembered that the 
release described that part of the quarter section on which the 
town of Laclede stands and all its additions; did not remem- 
ber whether Peter Ausmuss was present at the time the release 
was made. He testified that the release was executed by Bick- 
ford as the agent of Schrader, that said release was in the usu- 
al form, and witness kept the same for the use and benetit of 
all parties interested, until he had lost the same about two 
years previously and could not after diligent search find it. 

Defendants objected to all that part of the testimony of wit- 
ness as to what passed between him and Bickford on the 
ground that it was incompetent, illegal and mere hearsay and 
defendant further objected in regard to any testimony of wit- 
ness respecting said release on the ground that the same was 
illegal, incompetent, and because said release was made after 
the assignment of the note to defendant, Ausmuss. Objections 
overruled ; witness testified and defendant excepted. Plain- 
tiff rested. " 

Peter Ausmuss was then introduced on the part of defend- 
ants and testified in substance: That he thought Lander was 
very near right in his statements about what took place at the 
time, he, witness, paid Bickford the money for Schrader, and as 
to the assignment made to John Ausmuss, that witness told 
Bickford when he went to pay off the mortgage, that witness 
had borrowed the money for that purpose from defendant, Juhn 
Ausmuss, and had agreed with him to have the mortgage as- 
signed to him, John Ausmuss, to secure him for the money 
advanced ; that witness paid off mortgage in full about the 
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time stated by Lander, and did so with the understanding that 
the note and mortgage were to be assigned by Bickford to 
defendant Ausmuss, and that they were both so assigned, very 
soon after the money was paid by Bickford ; that he, witness, 
never heard of any return as testified to by witness Lander ; 
and that witness never paid to defendant, John Ausmuss, the 
money he had borrowed of him, and to secure which, that as- 
signment ot the note was made. 

Defendant here rested and the court made the injunction per- 
petual. 

Defendants then filed a motion for a new trial, alleging: 

1. That the finding of the court was against the evidence. 

2. That the finding of the court was wholly unsupported by 
the evidence. 

3. That the finding was for the plaintiffs when it should have 
been for defendants..- 

4. Tiat the finding was against the fact. 

5. That the court erred in permitting plaintiffs to read in 
evidence the power of Attorney from Schrader to Bickford 
against the objections of defendants. 

6. That the court erred in permitting plaintiffs to read in 
evidence, the deed from one Schrader to Harris against the 
objections of defendants. 

This motion was overruled and this case comes here by ap- 
peal. 

The objections of the defendants to the power of Attorney 
from Schrader to Bickford were too general, and therefore 
were properly disregarded and overruled by the court. (Fields 
vs. Hunter, 8 Mo., 128, and cas. cit., Hannibal & St. Joseph 
Railroad Company vs. Moore, 37 Mo., 338; Clark vs. Con- 
way, 23 Mo., 488; Grimm vs. Gamache, 25 Mo., 41; Wood- 
burn vs. Cogdal, 39 Mo., 222; St. Louis Pub. Schools vs. Ris- 
ley, 40 Mo., 357; Buckley vs. Knapp, 48 Mo., 152.) This dis- 
poses of the fifth ground of defendant’s motion. 

The objections to the deed of release from Schrader through 
his Attorney in fact Bickford, not having been preserved, the 
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action of the court in overruling them, will be presumed to be 
correct. (Buessemyer vs. Stuckenburg, 83 Mo., 546.) 

As proper and specific objections to the power of Attorney 
from Schrader to Bickford were not made, and those to the 
deed of release made under that power were not preserved, 
the case stands here precisely as if those instruments in every 
particular had fully conformed to all the requirements of legal 
formality ; and this more especially so, since aside from techni- 
cal objections, they strongly tended to establish the tact of the 
satisfaction of the mortgage debt and the release of the mort- 
gaged premises, and that too at a period long anterior to the 
time of the existence of any right or claim in the matter by 
the defendant, John Ausmuss. 

As to the sixth ground in the motion for a new trial; the 
authority of Bickford as evidenced by the informa] power of at- 
torney having, by the failure of the defendants, to specifically 
and suitably object thereto, been practically conceded ; and 
not objections being made (or preserved, which is tantamount 
thereto,) to the deed of release made under that power, the 


admissions of the deed of Schrader ratifying and confirming 


the acts of his attorney in fact, as set forth in the deed of 
release made by the latter in the name of the former, could 
work no injury; indeed, there was under the circumstances 
an evident propriety in its admission. 

As to any objections made and overruled during the progress 
of the cause to oral evidence, they wil] not be considered here, 
because not incorporated in the bill of exceptions and the at- 
tention of the court not having been called thereto in the mo- 
tion for a new trial. (Sexton, et a/., vs. Allen. 49 Mo., 417.) 

The other grounds of the motion may be briefly comprehend- 
ed and considered together, under the one head: “That the 
finding of the court was wholly unsupported by the evidence. ” 

This ground isnot tenable; the testimony is amply sufficient 
to sustain the finding of the court, and its judgment will 
therefore be affirmed. 

The other judges concur. 
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James IF’. Comstock, e¢ al., Plaintiffs in Error, vs. James L, 
Davis, et al., Defendants in Error. 


1. Practice, ewil—Demurrer—- Involuntary non-suit, ete.—After demurrer sustained 
plaintiff may either stend on his denurer and submit to a final judgment, or 
he may amend his petition ; but he cannot be forced to take a non-suit. 
Contract with two stipulations—suit upon —Misjoinder, ete-—A con- 
tractto pay a given sum of money and in case of failure to pay the same on 
maturity and suit for the amount, to pay a reasonable attorney’s fee in addition, 
is but one contract with two stipulations, and suit in one count on both stipula- 
tions is not demurrable by reason of misjoinder of causes of action, By 
suing on one stipulation and omitting the other, plaintiff might have barred 
himself from a subsequent suit on the remaining stipulation. 


ad 


Error to Daviess Circuit Court. 
Hotlivay §& McFerren, for Plaintiffs in Error. 
Allen H. Vories, tor Defendants in Error. 
Apams, Judge delivered the opinion of the court. 


This was a suit founded on the following instrument of 

writing : 
Sr. Louis, May 38rd, 1871. 

“Thirty days after date we, the subscribers of Gallatin, 
County of Daviess, State of Missouri, promise to pay to the 
order of J. F. Comstock & Co., (a mercantile firm composed 
of James F. Comstock and James Blackman,) Three hun- 
dred and eighty-two 72-100 dollars for value received, negotia- 
ble and payable without defalcation or discount and with in- 
terest at the rate of ten per cent. per annum, if not paid at 
maturity, and attorney’s fee in the event of suit for said 


amount or any part thereof.” 


James L. Davis 
“Signed P. R. Denn. 
KE. M. Mann.” 

An amended petition was filed by the plaintiffs containing 
one count setting forth in substance the above instrument, and 
alleging breaches of the two stipulations, to wit: the non-pay- 
ment of the three hundred and eighty-two 72-100 dollars and 
the accrued interest, and the breach of the stipulation to pay 
an attorney’s fee, claiming thirty eight 27-100 dollars as a rea- 
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sonable attorney’s fee, and asking judgment for the whole and 
costs. 

The defendants demurred to this petition and for cause of 
demurrer assigned ; that the petition did not state facts suffi- 
cient to constitute a cause of action ; and that there were sev- 
eral causes of action improperly combined in the same count. 

The court sustained the demurrer and ordered a non-suit, 
and the plaintiff afterwards by leave of the Court moved to 
set aside the nonsuit, which motion was overruled and excep- 
tions saved ; and the plaintiff has bronght the case here by 
writ of error. 

The court evidently erred in ordering a non-suit on sus- 
taining the demurrer. After a demurrer is sustained if the 
plaintiff declines to amend his petition, a final judgment 
ought to be entered on the demurrer. The plaintiff may 
either stand on the demurrer or amend his petition, Lut can- 
nvt be forced to take a non-suit because a demurrer has been 
sustained. 

Treating this however as a formal defect, we will proceed to 
consider the case as though judgment had been entered on 
the demurrer. 

The objection is, that two separate and distinct causes of ac- 
tion are improperly joined in one count. It seems to me this 
objection is rather technical than substantial. The petition is 
based upon a single contract containing two stipulations. 
There is in fact but one cause of action consisting of the sev- 
eral breaches of the stipulations of the alleged contract. The 
parties might have sued on the contract and alleged a breach 
of one stipulation and omitted the other ; but by doing so 
they might have barred themselves from a subsequent suit on 
the other stipulation. (See Brooks vs. Ancill e¢ al., ante, 
p- 178, decided Oct. Term, 1872.) 

In my judgment the petition contains a proper statement of 
the plaintiffs’ cause of action, and the demurrer was improp- 
erly sustained. Judgment reversed and cause remanded. 
The other judges concur. 
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M. D. Nosves, Respondent, vs. P. H.Spautpive, Apmr., of 
the estate of Z. M. Spautpine, deceased, Appellant. 


1. Practice—Supreme Court—No final judgment, etc.—An appeai brought to the 
Supreme Court without any final judgmeut will be dismissed. 


Appeal from Nodaway Circuit Court. 
H. M. Jackson, for Appellant. 
Johnston, Dawson & Edwards, for Respondent. 
SuErwoop, Judge, delivered the opinion of the court. 
Motion in Nodaway Probate Court to set aside allowance 
against decedent’s estate. Motion overruled. Appeal to Cir 
euit Court. Motion there renewed, and again overruled and 


appeal here. No final judgment. Appeal dismissed. 
The other judges concur. 


Jawes E. Lrycoxn, Plaintiff in Error, vs. Taomas Rowe, Nan- 
cy Rowe anp James M. Jonus, Trustee, Defendants in Er- 
ror. 


os 


. Married women, rights of—Note by—Effect of signing to charge separate es- 
tate-—A married woman for whose separate use real estate has been conveyed 
to a trustee has the power to charge that property by the execution of a pro- 
missory note, in conjunction with her husband, and such act is presumptive 
evidence of such intention. 


Error to Clay Circuit Court. 


Samuel Hardwick & James E. Lincoln, for Plaintiff in 
Error. 

The petition alleges that she signed the note. The chan- 
cellor will declare from the fact that the wife signs the note, 
that she meant to charge her separate estate. (2 Sto. Eq., 
§ 1401; Whitesides vs. Cannon, 23 Mo., 457.) 

It has been the uniform practice of our courts of equity in 
similar cases, to grant such relief as is asked by this bill, 
(Coats vs. Robinson, 10 Mo., 757; Whitesides vs. Cannon, 23 
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Mo., 457; Claflin vs. Van Wagoner, 32 Mo., 252: Schafroth 
Adimr. vs. Ambs, 46 Mo., 114; Miller vs. Brown, 47 Mo., 504; 
Kimm vs. Weippert, 46 Mo., 532.) 


John G. Woods, for Defendant in Error. 


The petition itself shows that the defendant, Nancy Rowe, 
received no benefit whatever from the debt created by the 
note sued on; for it is admitted, that she owned the property, 
that her title was good, and was not obtained fraudulently. 

As the debt therefore was no advantage to her, signing the 
note will not bind her property. (Hansee vs. DeWitt, 63 
Barb., 53; Kimm vs. Weippert, 46 Mo., 532 ; Higgins vs. Pelt- 
zer, 49 Mo., 152; Bauer vs. Bauer, 40 Mo., 61.) 

- The note was entirely without consideration, so far as Nan- 
cy Rowe was concerned, and as to her, plaintiff’s petition con- 
tains no equity; and a court of equity will protect her inter- 
est. (Schatroth, Admr. vs. Ambs, 46 Mo., 114.) 


Suerwoon, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in chancery, 
brought by James E. Lincoln in the Circuit Court of Clay 
County, against Thomas Rowe, Nancy, his wife, and James 
M. Jones, trustee for said Nancy, to subject certain real estate 
to the payment of a debt. 

The petition in substance charges, that Thomas Rowe was 
indebted to plaintiff, in about the sum of $150; that plaintiff 
brought suit, obtained judgment for such indebtedness, had 
execution issued and levied upon certain real estate, and when 
the same was sold thereunder, bought it in, and received a 
deed from the Sheriff therefor; that said real estate was at 
the time of the said purchase, held in trust by one Shay, for 
the use and benefit of said Nancy, wife, as aforesaid. The pe- 
tition alleges that plaintiff commenced suit after his purchiase, 
to set aside said conveyance to Shay, and while said suit was 
pending, defendant Thos. Rowe, and his said wife Nancy, pro- 
posed to compromise said suit, and if plaintiff would dismiss 
the same, they would execute their note to him for $150, pay- 
able in sixty days; that this proposition was accepted, said 
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suit dismissed, and said note for said sum executed and deliv- 
ered to plaintiff, by said Thomas and Nancy; that at the time 
of the execution of the note and long prior thereto, and up 
to that time, Thos. Rowe was hopelessly insolvent. That the 
object of Nancy Rowe in signing the note was to charge and 
bind the property, which Shay, her trustee, then held for her 
benefit, and that plaintiff knowing the insolvent condition of 
Thomas Rowe, refused to take the note until it was signed by 
the wife Nancy Rowe. That Shay removing from this State, 
Jones, defendant, was appointed his successor as such trustee ; 
and the land songht to be charged, was then described. That 
the object and intent of said Nancy Rowe, in executing said 
note, was to charge said land with the payment of the note. 
That said Jones then held the real estate in trust, for the sole 
and separate use of the wife, and that said.note is due and un- 
paid. 

The petition then concludes with a prayer for the subjection 
of said real estate to the payment of the debt, and that the 
land be sold for that purpose, &c. 

The defendants filed a demurrer to this petition, and as 
grounds therefor, assigned that: several causes of action were 
improperly united in this, that judgment was sought against 
two of the defendants on a promissory note, and the land of 
the other defendant asked to be subjected to sale for the pay- 
ment of that note; that the plaintiff sought to bind the pro- 
perty of a married woman for the payment of her husband’s 
debt; and that the instrument declared and showed that the 
wife did not bind, nor intend to bind, her separate property. 

The petition was adjudged insufficient, final judgment 
on demurrer was entered, and the plaintiff brings this cause 
here by a writ of error. 

There is but one cause of action set forth in the petition, and 
its sufliciency depends solely upon the power of a married 
woman, for whose separate use realty has been conveyed to a 
trustee, to charge that property by the execution of a promis- 
sory note in conjunction with her husband. 

The allegation is made in the petition, which the demurrer 
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confesses to be true, that the wife joined with her husband in 
making the promissory note, with the avowed purpose of 
charging her separate property, and that this was done by way 
of compromise, and in consideration of the dismissal of a suit 
brought by plaintiff, and then pending, to divest her trustee, 
Shay, of the title held by him for her benefit, in the real es- 
tate now sought to be subjected to the payment of that debt. 

When courts of equity, in contravention of the strict rules 
of old common law, promulgated the principle that gwoad her 
separate estate a femme covert was a femme sole, they 
thereby dug the channel for that stream of consequences, which 
necessarily flows from such a fountain; viz: being the owner 
of the property, the jus disponendi, and other ordinary and 
inseparable incidents of ownership, would immediately attach 
thereto. , 

And thus it was held at a very early day in the history of 
equity jurisprudence, that a femme covert although powerless 
to make a contract which would bind her personally, or at 
law, might so charge her separate property as to subject it to 
the payment of her debts. 

It would be a hopeless task to endeavor to reconcile, and a 
profitless one to even compare the multiform and nebulous de- 
cisions, which have been made by the highest courts, both of 
England and of this country, as to the character of the acts, 
necessary on the part of a married woman to evince her de- 
sign to create a liability, fur which her separate estate could 
alone be held answerable. 

But by all the authorities it is held that whenever such in- 
tent is manifested in the appropriate way, the universally con- 
ceded result of holding her property chargeable will cer- 
tainly ensue. 

The petition at bar would undoubtedly be free from objec- 
tion, even in those courts which hold that the engagement 
must be made with reference to, and upon the faith of the 
married woman’s estate; for such a contract is therein most 
explicitly averred. 

In this State however, the principle, that as the execution 
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by a femme covert of a promissory note, would be wholly 
meaningless and inoperative, unless intended to charge her 
separate estate, that therefore such act is presumptive evi- 
dence of such intention, has become a rule of property and is 
settled upon a too well established basis to be “now blown 
about by every contrary wind of doctrine.” (Coats vs. Rob- 
inson and Hadley, 10 Mo.,757; Whitesides vs. Cannon, 23 
Mo., 457; Claflin vs. Van Wagoner, 32 Mo., 252; Schafroth 
Admr. vs. Ambs, 46 Mo., 114; Kimm vs. Weippert, Jd., 532.) 

The judgment is reversed and the cause remanded ; the oth- 
er judges concur, 


Eveanor Nay & Henry Nay, Respondents, vs. Tax Han. & 
Sr. Jo. R. R. Co., Appellant. 

1. Justice of the Peace—Appeal—Failure to enter appearance on the 2nd day of 
the term—Judgment not allowed when.—-W here an appeal is allowed from a Jus- 
tice of the Peace on a day subsequent to that of the judgment, and appellant 
fails to give the ten days’ notice of hisappeal required by the statute,(2 W. 8. 850 
¢ 21) before the second ensuing term «f the Circuit Court, the appellee may ap- 
pear simply for the purpose of having the judgment affirmed, and will be enti- 
tled to such affirmance, by reason of the continued failure of appellant to give 
such notice. But judgment of affirmance for want of prosecution cannot be 
taken at the return term of the appeal, unless appellee enter his appearance 
on or before the second day of the term. (J:d., 3 22.) 


Appeal from Common Pleas Court of Livingston County. 
Hall & Oliver and James Carr for Appellant, 


I. The court below committed error in affirming the judg- 
ment of the Justice. The appellant not having been notified 
of the appeal, and not having entered its appearance as re- 
quired by the law, the same should have been continued at 
the cost of appellee. (Gen. Stat., p. 725, § 22; 47 Mo., 498.) 


Broaddus §& Pollard, for Respondents. 
Avams, Judge, delivered the opinion of the court. 
This snit was commenced before a Justice of the Peace for 
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injuring a steer belonging to plaintiffs. The defendant ap- 
peared before the Justice, and a continuance of the case was 
had by agreement of parties, to a subsequent day. The de- 
fendant failed to appear on the day of trial before the Justice, 
and a verdict and judgment were rendered in favor of plain- 
tiffs. At a subsequent day the defendant filed a motion to 
set aside the judgment by default and for a new trial, which the 
Justice overruled, and the defendant appealed to the Common 
Pleas. 

The record shows that the appeal was taken on a day sub- 
sequent to the rendition of the judgment, and that no notice 
was served on the plaintiffs of such appeal. 

The record also shows that the plaintiffs did not appear on 
or before the second day of the term to which the appeal 
was returned. Andit affirmatively appears that there was no 
appearance entered of record by the plaintiffs (appellees) till 
the Sth day of the term. On that day the plaintiffs appeared 
and demanded a trial, and the defendant asked that the case 
might stand continued till the next term and refused to try 
the case at that term of the Court. Thereupon the Court af- 
firmed the judgment of the Justice because the defendant 
failed to prosecute its appeal. The defendant filed motions 
in arrest and for a new trial which were overruled and excep- 
tions duly saved. 

The point raised here involves the construction of section 
22, 2 W. S., 850, which provides “If the appellant fail to give 
notice of his appeal when such notice is required, the cause 
shall at the option of the appellee be tried at the first term, if 
he shall enter his appearance on or before the second day 
thereof, or at his instance shall be continued asa matter of 
course, until the succeeding term at the costs of the appellant, 
but no appeal shall be dismissed for want of such notice.” 

When the appeal is not allowed on the same day when the 
judgment is rendered, notice is required to be served on the 
appellee ten days before the term at which the cause is to be 
determined. (2 W.S., 850, § 21.) 

From these provisions of the statute, it is apparent 
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that the appellee can only demand a trial at the first 
term when he shall have entered his appearance on or before 


the second day of the term. 
If he fails to enter his appearance as indicated, the case 


cannot be tried at that term unless it be by consent of both 
parties. 

It will stand continued as a matter of law till the next term. 
At the next or any subsequent term, the appellee may volun- 
tarily appear and demand a trial, or have an affirmance for 
want of prosecution. 

But if the appellee does not voluntarily appear, the appel- 
lant may bring him in by notice. (McCabe vs. Lecompt, 15 
Mo., 78; Hammerstein vs. Haase, 47 Mo., 498.) 

If the appellant fail to give the notice before the second 
term, the appellee may appear only for the purpose of having 
the judgment affirmed and will be entitled to such affirmance 
for the continued failure of the appellant to give notice. 

Such failure to give the required notice before the second 
term is a failure to prosecute the appeal. (Rowley vs. Hinds, 
50 Mo., 403; Purcell vs. Han. St. Jo. R. R. Co., 50 Mo., 504.) 

But a judgment of affirmance for want of prosecution can- 
not be taken at the return term of the appeal. 

This is the only material error presented by this record. 

Let the judgment be reversed and the cause remanded. 
The other judges concur. 


Westey Warts, Appellant, vs. S, Van Hovren, ef al., Res- 
pondents. 


1. Replevin—Damages and costs should be estimated in the same suit.—Where 
judgment is against plaintiff in a replevin suit and defendant fails to have hi¢ 
damages assessed in that proceeding, he cannot afterward bring his separate 
action against plaintiff and his sureties for the amount of damages suffered.— 
The statute (2 W. St., p. 819, 3 15,) contemplated that when a replevin 
suit was prosecuted to final judgment, all questions of value, damages and coste 
should be disposed of in the same proceeding. 
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Appeal from Linn Circuit Court. 


S. P. Huston, for Appellant. 


I. The complaint does not show that tbe matter has been 
adjudicated. If no damages were assessed on the trial of claim 
and delivery they could be recorded by a common law action 
on the bond. (Collins vs. Hough, 26 Mo., 149; Berghoff vs, 
Hechwolf, Jd., 511; Hansard vs. Reed, 29 Mo., 472; Eliott 
vs. Black, 45 Mo., 372.) 

If the damages had been inquired into and the matter had 
been adjudicated, it was matter of defense, and appellant was 
not required to negative it in his complaint. 

II. The complaint assigns for breach of the bond failure to 
prosecute the appeal with effect. (Smith vs. Winston, 10 Mo., 
299; Berghoff vs. Hechwolf, 26 Mo., 149.) 


W. H. Brownlee, for Respondents. 


This is a statutory proceeding, and the statute (W. S., 819, 
§ 15,) directs what the judgment must be. This case being 
prosecuted to final judgment before the justice, and judgment 
having been rendered for return of property and costs against 
appellees by reason of their obligation on the bond, and that 
judgment being fully performed by them, another action will 
not lie on the bond against them for the damages, if any, neg- 
lected to be inquired of ut that trial. Appellant has had his 
day in court. (Hohenthal vs. Watson, 28 Mo., 360 ; Chambers 
vs. Waters,7 Cal., 390 ; Millett vs. Hayton, 1 Wis., 401.) 


Wacener, Judge, delivered the opinion of the court. 


The respondent, Van Houten, commenced an action under 
the statute, for the claim and delivery of personal property, 
before a Justice of the Peace, to recover possession of a horse, 
gave bond with the other defendants herein, as sureties, and 
received possession of the horse. Upon the trial before the 
Justice, Van Houten failed to recover, the jury found the horse 
to be the property of White, the defendant in that case and 
plaintiff here, and also found his value. The usual judgment 
was rendered, against Van Houten and his sureties for the re 
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turn of the property, or the payment of the value and costs. 
Van Houton complied with and performed the judgment, by 
delivering to White the ‘horse and paying the costs., When 
this case was before the Justice, White neglected to introduce 
evidence in regard to his damages, and no damages were found 
or assessed upon the trial. White then brought this action 
against Van Houten, and his sureties on his bond alleging as 
his cause of action, that Van Houten had failed to prosecute 
his suit with effect, also showing by his complaint, that the 
first suit had been prosecuted to final judgment. 

This trial was had before a Justice of the Peace and jury, 
and plaintiff had a verdict for fifteen dollars and sixty cents. 

The respondents appealed the case to the Circuit Court, and 
in that Court they filed a motion to dismiss the suit, for the 
reason, that the complaint shows, that the matters stated were 
res judicala, and that no breaches were assigned. This mo- 
tion was sustained and the suit dismissed, and the plaintiff ap- 
pealed to this court. 

The statute provides in cases of this kind that the judgment 
shall be against the plaintiff and his sureties; that he return 
the property taken, or pay the value assessed, at the discretion 
of the defendant, and also pay double the damages for the de- 
tention of the property and costs of suit. (2 W.S., p. 819, § 15.) 

The law surely contemplated, that when the case was prose- 
cuted to final judgment, all questions of value, damages and 
costs, should be disposed of in the same proceeding. 

The cases cited by the counsel for the appellant are not ap- 
plicable. 

Berghoff vs. Hechwolf, e¢ al., (26 Mo., 511,) was an action 
instituted under the code of 1849, and the plaintiff took a non- 
suit, preventing a judgment being rendered against him for a 
return of the property, or for damages, and it was held, that 
if plaintiff voluntarily takes a non-suit, it will amount to a 
breach of the condition of the bond, and the obligee may, in 
an action on the bond, recover full damages, without first ob- 
taining a judgment for the return of the property or for dam- 


ages. 
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The same doctrine is reiterated in Hansard vs. Reed, (29 
Mo., 472,) but both these cases were governed by the code of 
1849 and the replevin act of 1845. 

But in Hohenthal vs. Watson, (28 Mo., 360,) it is expressly 
decided, under our present practice act, that when in an action 
for the possession of personal property, the plaintiff gives 
bond, and receives possession of the property, and the cause is 
tried by a jury, the jury regularly, in case of finding for the 
defendant, should assess the value of the property, as also the 
damages. 

When a trial is had, it was intended, that all matters grow- 
ing out of the controversy, should be finally determined in one 
and the same suit. The object was to prevent multiplicity of 
suits, and prevent the practice of trying one half of the cause 
before one jury, and then resort to another suit, to try the re- 
mainder of the cause, before another jury, which would un- 
necessarily harrass parties, and produce needless litigation, and 
accumulate costs. The damages are incident to the actions, 
and spring immediately out of it, and ought to be determined 
when the action progresses. When the property was adjudged 
to be returned, if no evidence was given in regard to the ques- 
tion of damages, the judgment should have been for nominal 
damages, but as no objections were made by the plaintiff on 
that account he cannot take advantage of it now. 

Judgment affirmed, all the Judges concurring. 


Wma. R.Sevter, et al., Appellant vs. Revsen P. Ropprr, Res- 
pondent. 


1. Judgments, foreign—Judgment without notice—Suit upon in this State—Ef- 
fect of such judgment—Extra-territorially—Summary.—Where under the laws 
of Tennessee summary judgment without notice is obtained by the sureties on 
a bond against their principal, such judgment can have no extra-territorial valid- 
ity so as to authorize a recovery in this State. 

2. Bonds, sureties on—Actions against principal in assumpsit and by subroga- - 

tion.—Sureties on a bond cannot join in an action at law against their principal 
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based on an implied assumpsit on his part to refund the amounts so advanced 
by them. 

In suits in equity to be subrogated to the rights of the creditors in collaterals 
held by him, sureties are allowed to join and must join, because in equity they 
are jointly interested to the extent of the payments made by each in such collat- 
erals, 


Appeal from Atchison Circuit Court. 
Chandler & Sherman with John P. Lewis, for Appellant. 


I. The Tennessee Judgment in favor of plaintiffs and against 
defendants, as pleaded in the petition, is valid against, and 
binding upon, the defendant. A judgment of a court of gen- 
eral jurisdiction ot a Sister State is conclusive, if the court 
which rendered the judgment had jurisdiction over the person 
of the defendant, and the subject matter of the action. 

The principal point made by the respondent in his demur- 
rer is, that the petition does not state facts authorizing any 
action on the Tennessee judgment, in that it does not appear 
that the court had jurisdiction over the person of the defend- 
ant. Every presumption is in favor of the jurisdiction of a 
court of general jurisdiction until the contrary appears, and 
such jurisdiction must be expressly negatived to enable a party 
to defend upon this ground against a judgment of such court. 
(4 Phillips Ev., (C & H. notes,) 109 ; Shumway vs, Stillman, 
4 Cowen, 294-6; Thomas vs. Robinson, 3 Wend, 267; Buff- 
um vs. Stimpson, 5 Allen, 591; Dunbar vs. Hallowell, 34 
Ill., 168, and authorities there cited.) 

An examination of the authorities, permitting the jurisdic- 
tion of acourt of a Sister State to be impeached for want of 
jurisdiction over the person of the defendant, shows that near- 
ly all of them, which sustain such a defense, rest it upon the 
double ground, that there had been no service of process or 
appearance, and that the defendant did not reside within the 
limits of the State in which the judgment was pronounced, so 
as to be bound by its laws as declared and applied to his par- 
ticular case. The presumption being in favor of the jurisdic- 
tion where both of the above mentioned grounds for such de- 
fense do not appear, such defense will be overruled. (2 Am, 
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Lead. Cas., 814; 4 Phill. Ev., (C. & H. notes) 114-115; Holt 
vs. Alloway, 2 Blackf., 108 ; Bimcler vs. Dawson, 4 Scam., 536 ; 
Granger vs. Clark, 22 Maine, 128; Rangeley vs. Webster, 11 
N. H., 299.) The petition in this case shows no such want 
of jurisdiction. 

Il. The “ Legislative Enactments” of Tennessee set forth 
in the petition constituted a part of the law of that State, and 
defined the rights and liabilities of the principal and sureties 
in relation to each other. The laws of that State entered into 
their contract and they must be understood as assenting to it, 
and contracting with reference to such law. (Chappee vs. Tho- 
mas, 5 Mich., 59 ; Gildersleeve vs. The People, 10 Barb., 40; 
Philadelphia vs. Commoner, 52 Penn. St., 455.) By entering 
into a bond along with the plaintiff as his sureties, the de- 
fendant may well be said to have consented to the conditions 
and liabilities which the laws of Tennessee attached to his act. 

III. Although a judgment of a Sister State may be attacked 
upon the ground that the court rendering the judgment had 
no jurisdiction over the person of the detendant, yet when the 
question of such jurisdiction is presented it is to be determin- 
ed in accordance with the laws of the State where the judg- 
ment was pronounced. (Barney vs. White, 46 Mo., 139; Black- 
burn vs. Jackson, 26 Mo., 308; Bincler vs. Dawson, 4 Scam. 
542; 4 Phillips Ev., (C. & H. notes) 100, 101 and 118, and au- 
thorities cited.) 

IV. It isa general principle, recognized as well by courts of 
law as by courts of chancery, that a surety who has paid the 
debt of his principal is at once subrogated to all the rights, rem- 
edies and securities of the creditor. (Bailey vs. Brownfield, 
20 Penn. St., 41; Clason vs. Morris, 10 Jolin, 524; Lewis vs. 
Palmer, 28 N. Y., 271; Cummings vs. Little, 45 Maine, 183 ; 
Dempsey vs. Bush, 18 Ohio St., 376; Billings vs. Sprague, 49 
IJl., 509; Jones vs. Tincher, 15 Ind., 308; Springer vs. Sprin- 
ger. 43 Penn, St., 518; McCormick’s Adinr., vs. Irwin, 35 
Penn. St., 111; Irick vs. Black, 2 Green (N. Y.,) 189; Joyce 
vs. Joyce, 1 Bush, (Ky.) 475; Fell’s Law of Guar. and Sur, 
296, n. 1.) Inthis no injury is done to the principal debtor,, 
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nor is there any violation of any principle of natural justice. 
The plaintiffs as sureties have only availed themselves of the 
statutory mode of subrogation instead of any method of the com- 
mon law. In either case no notice to the defendant as prin- 
cipal debtor is required, nor would it avail him anything if 
notice were given to him. 

V. If the Tennessee judgment is not sustained, the action 
against defendant on his indebtedness to plaintiffs as his sure- 
ties may be jointly maintained by plaintiffs. (Sweet, Adm. of 
Jones vs. Jeffries, 48 Mo., 281; Barb. on Part., 326; 4 Pet., 
190; Wright vs. Post, 3 Conn., 142; Simmes vs. Brown, 16 
Barb., 325; 19 IIl., 320; 10 Iowa, 201.) 


A. H. Vories, for Respondent. 


I. Sureties must recover each for himself against his prin- 
cipal, for the amounts paid out. The action is several, not joint ; 
and the recovery cannot be upon the original judgment or 
note merged in the judgment, but simply upon a promise 
which the law implies and which springs out of the antece- 
dent relation of the parties. (Singleton vs. Townsend, Admr., 
45 Mo., 379.) 

II. Whilst the Statutes of the State of Tennessee, provide 
aremedy for the protection of sureties in that State, by ren- 
dering judgment in their favor without notice to, or process 
served upon their principal, which may be operative in that 
State, yet a judgment sorendered ¢here—without process, 
notice to, or appearance of the principal, cannot be enforced in 
the State of Missouri, either under our laws or the laws of 
Congress. (Sallee vs. Hays, 3 Mo., 116; Gillett vs. Camp and 
Wite, 23 Mo., 375; Foote vs. Newell, 29 Mo., 400; Mills vs. 
Duryes, 2 Am. Lead. Cas., 721 to 743; and authorities there 
cited.) 

III. If it be contended that the action is brought to recover 
upon the implied contract of plaintiffs as sureties, then the 
suit must be several and not joint—and was barred by the 
Statute of Limitations of five years. 


Bennett Pike, for Respondent. 
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The court below properly sustained the demurrer, if the ae- 
tion is upon the judgment. It is expressly alleged in the peti- 
tion, that defendant had no notice of the rendition of the judg. 
ment sued on in the State of Tennessee. 

I. A judgment of a court in another State is not entitled to 
full faith and credit, under the constitution and laws of the 
United States, unless the court has jurisdiction of the parties, 
as well as the subject matter. (Gleason vs. Dodd, 4 Met., 
333 ; Wood vs. Watkinson, 17 Conn., 500; Bissell vs. Briggs, 
9 Mass., 462 ; Sallee vs. Hays, 3 Mo., 116.) 

Defendant must have had due notice to appear, and be sub- 
ject to the jurisdiction of the court, or the judgment of another 
State against him will not be deemed of any validity. (Wilson 
vs. Jackson, 10 Mo., 329; Warren Manf. Co., vs. 4&tna Ins, 
Co., 2 Paine, 501 ; 29 Maine, 19. ) 

If want of jurisdiction appears on the record, it need not be 
pleaded. (Smith vs. Smith, 17 IIl., 482.) 

A judgment without notice is void; to bind a person by a 
judgment when he is not summoned, or notified, is contrary to 
natural justice. (Roach vs. Burns, 33 Mo., 319 ; Smith vs. Ross 
& Strong, 7 Mo., 465; Anderson vs. Brown, 9 Mo., 646, 649; 
Sanders vs. Rains, 10 Mo., 770; Starbuck vs. Murray, 5 
Wend., 156; 8 John., 86.) 

II. Judgments rendered, on what is termed constructive 
notice, though they may have the force and effect of those 
obtained after a personal knowledge of the proceedings, under 
the statute law of a State, have no extra-territorial validity, and 
the comity of the courts of other States does not extend to 
them in any respect. (Overstreet vs. Shannon, 1 Mo., 529; Sallee 
vs. Hay, 3 Mo., 116; Smith vs. Ross, 7 Mo., 463; Gillett vs. 
Camp, 23 Mo., 375.) 

The validity of the judgment sued on, rests entirely npon 
the Statute law of the State of Tennessee, and the courts of 
this State will not respect it, if that law is opposed to our own, 
and is not consonant to reason and justice as to our law. (See 
2 W. S., 1304, §$ 9,10; Vallee vs. Dumerque, 4 Exch., 290.) 
III. If it be claimed that there is enough in the petition, 
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after disregarding the averments as to the judgment as imma- 
terial, to sustain an action for contribution by plaintiffs against 
defendant, we insist that the demurrer is well taken, because 
plaintiffs sue jointly, instead of severally, and do not allege or 
show a joint consideration and a joint promise. (Lindell vs. 
Brent, 17 Mo., 150; Dcremus vs. Selden, 19 John., 213; 
Gould vs. Gould, 8 Cowen, 168; Hatch vs. Brooks, 2 Mass., 
293.) 
Avams, Judge, delivered the opinion of the court. 


This case came here on a demurrer to the plaintiffs’ second 
amended petition, which was sustained by the Circuit Court. 
The petition alleges in substance that plaintiffs were the sureties 
of the defendant in the state of Tennessee on two several 
bonds for payment of money; that a judgment was obtained 
in Tennessee in a court of general jurisdiction against the 
plaintiffs and defendant, and that the plaintiffs as the sureties 
of defendant paid the amount of such judgment and costs, and 
that afterwards, and without any notice to defendant, a judg- 
ment was rendered in the Tennessee court in favor of plaintiffs, 
for the amount they so paid as sureties for defendant; and 
the petition sets forth the statutory law of Tennessee, which al- 
lows judgments of this character to be rendered in summary 
proceedings in favor of sureties, jointly or severally, and the 
petition then prays judgment for the amount of the Tennessee 
judgment so rendered in favor of plaintitis as defendant’s sur- 


eties. 
1. If it was the design of the plaintiffs to base their right of 


recovery upon the summary judgment rendered in their favor 
by the Tennessee court without any notice to the defendant, 
it is clear to my mind, they have no standing in court. What- 
ever force a judgment may have under the statutory laws of 
Tennessee, it can have no extra-territorial validity so as to au- 
thorize a recovery here. (Salle vs. Hays, 3 Mo., 116; Gillett 
vs. Camp and Wife, 23 Mo., 375; Foote vs. Newell, 29 Mo., 
400; Smith vs. McCutchen, 38 Mo., 415; Roach vs. Burns, 33 
Mo., 319; Sto. Confl., Laws, § 539; Abbot vs. Shepherd, 44 
Mo., 273 ; Latimer vs. Union Pacific Railway, 43 Mo., 105.) 
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2. If the plaintiffs are suing for money paid by them as sur- 
eties for defendant on the implied assumpsit of the defendant as 
principal to refund the amounts so advanced by them, then the 
objection that they cannot join as plaintiffs in such suit is well 
taken. At least there is nothing in this petition to show that 
the detendant’s obligation or duty towards them, was a joint 
one. They did not undertake as partners or jointly to become 
the sureties of defendant. No such allegation is made in the 
petition and the natural inference therefore is, that each must 
stand on his own rights as a separate surety. They cannot 
join in an action at law for the recovery of the moneys advanc- 
ed by them, the implied promise being to each separately and 
not to them jointly, (Gould vs. Gould, 8 Cowen, 168; 3, B. & 
P. 225, 2, T. R. 283.) 

In suits to be subrogated to the rights of the creditor on 
collaterals held by him, sureties are allowed to join and indeed 
must join, because in equity they are jointly interested, to the 
extent of the payments made by each, in such collaterals. 

Judgment affirmed. The other judges concur except Judge 
Vories not sitting. 


In THE MATTER OF THE Nortu Missovri R. R. 
ANSWERS TO QUESTIONS PROPOUNDED BY THE LEGISLATURE. 


1. Supreme Court, Judges of —Questions propounded by the Legislature—Con- 
stitution, coustruction of.—The Judges of the Supreme Court have the un- 
doubted right to decide for themselves, whether questions presented for their 
determination by the Legislature and the occasions on which the questions are 
80 presented, are such as to authorize the rendition of opinions as contemplated 
by the Constitution. (Art. VI, 3 11.) 

2. Railroads, sale of—Act touching—Constitutionality of opinion of Supreme 
Court.—The question as to the constituiionality of the sale of the North Mis- 
souri and that of the Missonri Pacific Railrouds under the respective acts 
of March 17th, 1868, and March 31st, 1868, concerns the property rights of the 

State and the vested rights of individuals and corporations, and cannot be pass- 

ed upon by the Supreme Court in response to resolutions relating thereto by 

the Legislature. 
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3. The Judges can only be called on for opinions touching matters of public con- 
cern when the occasion is such as to authorize such a call. 

The opinion was rendered in response to the following Sen- 
ate Resolution: 

Resolved by the Senate of the State of Missouri, that: 
Whereas, by the Constitution of the State of Missouri, article 
II, section 15, it is provided that the General Assembly shall 
have no power to release the lien held by the State upon any 
railroad. 

And whereas, the General Assembly of the State of Mis- 
souri did by an act entitled an act to sell the claims of the 
State against the North Missouri Railroad Company and to 
amend the charter of said company, approved March 17th, 
1868, assume in effect to release the greater part and portion 
of the State’s lien upon the North Missouri Railroad. 

And whereas, the General Assembly of the State of Mis- 
souri by an act entitled an act for the sale of the Pacific Rail- 
road and to foreclose the State’s lien thereon, and to amend 
the charter thereof, approved March 31st, 1868, did by the pro- 
visions of said act in effect release a large part and portion of 
the State’s lien upon the Pacific Railroad. (of Mo.) And 
whereas said last mentioned road has since the passage of said 
act been in effect sold and conveyed to the Atlantic and 
Pacific Railroad by the terms of a lease for nine hundred and 
ninety-nine years. And whereas, grave doubts have arisen as 
to the constitutionality of said acts and of the validity of said 
lease. Therefore, 

Be it resolved, That the Judges of the Supreme Court of 
the State of Missouri be required, under the provisions of the 
eleventh section of the sixth article of the Constitution of the 
State of Missouri, to give their opinions upon the questions of 
constitutional law, herein presented, with the request that such 
opinion be Siven at as early a day as possible. Be tt further 
resolved, That the Secretary of the Senate forward to the 
Judges of the Supreme Court, now in session at St. Joseph, a 
copy ofthe resolutions without delay. 

Opinion of the Judges of the Supreme Court given in an- 














ST. JOSEPH. 





Opinion in the Matter of the North Missouri R. R. 





swer to the annexed resolutions of the Senate of the State of 
Missouri. 

Conceding that the Senate has the right to determine for it- 
self’ the occasion and the kind of questions which may be pre- 
sented to the Judges of the Supreme Court for their opinion 
under the eleventh section of the sixth article of the Consti- 
tution, the Judges also have the same undoubted right to decide 
for themselves, whether the occasion and the questions are such 
as to authorize such opinion. With every disposition to com- 
ply with the request of the Senate, we have given this subject 
as careful an examination as our present pressing engagements 
will permit, and we have come to the conclusion that there is 
no authority under the Constitution allowing us to express an 
opinion on the matters embraced in the resolutions hereto an. 
nexed. The matters referred to concern the property righta 
of the State and the vested rights of individuals and corpora- 
tions, and are such as are liable at any time to be brought be- 
fore the courts in real controversies for adjudication. 

It is not contemplated by the Constitution, that the Judges 
are to give their opinion on any questions which may after- 
wards come before them for adjudication. The expression of 
opinions on such matters might be looked upon as prejudging 
the case, and would greatly embarrass the court in its subse- 
quent adjudications. The Judges are not only prevented from 
giving opinions when not authorized by the Constitution, but 
if they assume to do so in willfal disregard of their duties un- 
der the Constitution, they would subject themselves to im 
peachment and removal from office. 

The questions embraced by these resolutions are not such as 
concern the public alone, but they involve the consideration of 
the private rights of individuals and corporations. 

The Judges can only be called on for opinions touching mat- 
ters of public concern alone, when the occasion is such as to 
authorize such call. 

We are satisfied that upon further reflection the Senate will 
arrive at the same conclusion, that we are not allowed by the 
Constitution to express any opinion on the matters. The views 




















FEBRUARY TERM, 1873. 


Dial v. Moore. 








here expressed are such as were entertained by the Judges of 
this court on a former occasion in answer to similar resolutions 
by the Senate. And we now refer the Senate to the opinion 
of the Judges given on that occasion with the remark, that we 
feel constrained to affirm the doctrines laid down in that opin- 
ion. (See 37 Mo., 135.) 

In view of our official obligations and the duties imposed 
on us by the Constitution, we regret that we are compelled to 
decline giving any opinion on the matters embraced in these 
resolutions, and we respectfully submit this as our answer to 
the questions propounded by the Senate. 

We have the honor to be, 
Very respectfully, &., 
Wasa. Apams, 
Davin Wagener, 
H. M. Vortes, 
E. B. Ewrne, 
T. A. Suzrwoop. 
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J. O. Dart, Respondent, vs. Witt1ram M. Moorr, Appellant. 


}. Acknowledgment, taken by grantee, void.—The acknowledgment of a deed 
of trust taken by the trustee therein as notary public, is void. 

it. Evidence—Deed—Proof of execution.—A deed cannot be read in evidence 
without some proof of its execution. 

3. Trustee—Acknowledgment— Descriptio persone.—The acknowledgmen t of 
adeed bya trustee who signed the instrument as trustee, is not void be- 
cause the certificate describes him simply by his individual name without ad- 
ding his title. 


Appeal from Linn Common Pleas. 
A. W. Mullins, for Appellant. 
G. D. Burgess, for Respondent. 


The deed of trust from Moore to Stephens and Stephens’ 
deed to Dail were properly read in evidence, although the 
certificate of acknowledgment to the deed of trust may have 
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been void. It was good without any acknowledgment as be- 
tween the parties thereto. Its execution was not denied by 
appellant, therefore there was no necessity of proving it. 

As Stephens’ name is attached to the deed, it is prima facie 
his deed. (Caldwell vs. Head, 17 Mo., 562; Cooley vs. Ran- 
kin, 11 Mo., 642 ; 2 Greenl. Ev., § 300. ) 


Surerwoop, Judge, delivered the opinion of the court. 


This was an action of ejectment in the Linn County Court 
of Common Pleas: The petition and answer were in the usu- 
al form. 

At the trial the plaintiff Joseph O. Dail offered in evidence 
a deed of trust which purported to have been executed by 
Williain M. Moore the defendant, and to convey to George 
W. Stephens as trustee, the land in controversy. 

The defendant objected to this deed being read in evidence 
on two grounds: First, that the certificate of acknowledgment 
purported to have been made, and the execution of the instru- 
ment acknowledged, before the grantee therein ; and that the 
certificate was therefore void. Second, that there was no ev- 
idence offered to otherwise establish the execution of the in- 
strument. 

The Court sustained the first ground of objection, but over- 
ruled the second, and the deed without any proof of its execu- 
tion, was read in evidence. To the action of the Court in 
overruling his second ground of objection and in admitting 
the deed to be read in evidence, the defendant excepted. 

The acknowledgment of the deed of trust appears to have 
been taken before George W. Stephens, the same person who 
is named in such deed as trustee. 

The plaintiff next offered in evidence a deed from George 
W. Stephens, as trustee, to the plaintiff for the land sued for. 
To the reading of this deed in evidence, the defendant also ob- 
jected on three grounds: First, that it was not properly ac- 
knowledged, the certificate of acknowledgment showing that 
Stephens acknowledged the execution of the instrument not 
as trustee, but in his individual right, without recognizing the 
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pretended deed of trust as authority to make the conveyance: 
Second, That there had been no evidence tending to prove the 
executicn of the deed of trust mentioned in the last named 
deed: Third, that said deed was made by Stephens without 
authority and was void. 

These objections were overruled, the deed read in evidence 
and the defendant excepted. 

After the introduction of testimony as to rents and profits, 
plaintiff closed, and this was all the evidence. 

Defendant then asked declarations of law covering the ob- 
jections he had made on the trial, and these declarations 
being refused he excepted, and after an unsuccessful motion 
for a new trial he brings this case here by appeal. 

The Court correctly decided that the acknowledgment of 
the deed of trust to Stephens, having been taken by himself, 
as Notary Public, was void. This point was thus expressly 
held in Stevens vs. Hampton, 46 Mo., 404. 

But the Court manifestly erred in allowing that deed to be 
read without some evidence of its execution. (Hardin vs. Lee, 
ante, p. 241.) 

As the deed of trust was improperly admitted, it follows 
that the plaintiff showed no title to the premises and judg- 
ment should have gone for the defendant. 

There is but one remaining point , and that is the acknowl- 
edgment of this deed from the trustee to plaintiff. This I 
think was well enough ; the deed was signed by Stephens as 
trustee and there was no necessity for the officer in making 
his certificate to describe him otherwise than by his name in 
the ordinary way. 

Judgment reversed and cause remanded. The other judges 
concur. 
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Wa. Roussotps, Respondent, vs. W. H. Parr, Appellant. 


1. Conveyance from father to son—Removal, consideration, what sufficient —The 
removal of a son to certain land, on the faith of a promise by his father to 
give him the land, the father being at that time in good circumstances; and 
the fact that afterwards the son parted with said land for the purpose of effect- 
ing the exchange, is a valuable consideration to support a conveyance by the 
father to the son, of other lands; even though at the time of the latter con- 
veyance, the father had become insolvent. 

2. Fraud, presumptions as to.—Fraud will not be presumed where all the facts 
consist as well with honesty and fair dealing, as they do with au intention to 
defraud. 


Appeal from Linn Circuit Court. 
C. W. Bell §& 4. W. Mullins, for Appellant. 
Geo. W. Easley and Collier § Munsur, for Respondent. 
Vortzs, Judge, delivered the opinion of the court. 


The petition in this case shows that the respondent in this 
court recovered a judgment in the Linn Circuit Court on the 
9th day of June, 1870, against one William Parr and George 
W. Stephens for the sum of $362 29-100 debt and damages; 
that Stephens was the surety of Parr; that on the 7th day of 
Sept. 1870, said Wm. Parr died ; that letters of administration 
were granted on the estate of Parr to said George W. Stephens 
and Enoch Wesley; that on the 31st day of December 1870, 
the said judgment was allowed by the Probate Court of Linn 
county as a claim against said estate, and classified in the 
fourth class as the statute provides; that on the 30th day of 
November, 1869, said William Parr being largely indebted 
end in embarrassed circumstances, purchased from one Levi 
Welsh, the southeast quarter of the northwest quarter of Sec- 
tion nine, in Township fifty-eight, of Range twenty-one, which 
was of the value of one thousand dollars, and for which said 
sum was paid by said Parr; that for the purpose of defraud- 
ing, hindering and delaying his creditors, (and particularly 
plaintiff) he caused said land to be conveyed to the defendant, 
Wesley H. Parr, who is his son, and who received the ti- 
tle with notice of all the facts and circumstances stated ; that 
he now holds the title thereto, in trust for the creditors of the 
said William Parr, who died insolvent. 
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The respondent then prayed that said conveyance to the de- 
fendant be set aside; that the tract of land described be de- 
ereed to be sold; that the proceeds arising therefrom be ap- 
plied to the payment of his said judgment, and for other pro- 
per relief. 

The defendant filed an answer to the petition, in which he * 
denies the allegations of the petition, and states that he paid 
one thousand dollars for said land, its full value, in good faith, 
and that the land is his property, &c. The plaintiff in a repli- 
cation denies that defendant paid for the land in good faith, 
or that he is the owner thereof. 

A trial was had before the court. The court after hearing 
the evidence found all and each of the facts charged in the pe- 
tition, to be true, and then rendered a judgment and decree. 
“That said conveyance of the land herein described to the 
defendant be set aside and for naught held and esteemed, and 
that the same be sold and the proceeds arising from the sale 
thereof be applied to the payment of plaintiff's debt; and 
that he have and recover of said defendant his costs in and 
about this suit laid out and expended, and that he have there- 
for execution.” 

The defendant filed a motion for a new trial, and set out as 
grounds for said motion: Ist. That the finding of the court 
is against the evidence in the cause. 2nd. That the finding of 
the court was against the weight of the evidence. 3rd. That 
there is no evidence to show that plaintifi’s claim remained 
unpaid at the time of the bringing of the suit. 4th. That 
the judgment is against the law, and that improper evidence 
was admitted, &e. 

This motion was overruled and the defendant excepted. 

The defendant then filed a motion in arrest of the judgment, 
because the record of the judgment is erroneous. That the 
petition does not state facts sufficient to constitute a cause of 
action, and that the petition does not show that the plaintiff’s 
claim is unpaid. This motion also being overruled the de- 
fendant again excepted and appealed to this court. 

It appears from the Bill of Exceptions in this case, that the 
38—VOL.LI. 
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plaintiff offered and read in evidence the judgment named in 
the petition, a list of the debts proved up and allowed in the 
Probate Court, having charge of said estate, amounting in all 
to from five to seven thousand dollars, and it was also shown 
by plaintiff’s evidence that the sale bill by the administrator 
showed that the personal property belonging to the estate of 
William Parr, sold for $944.77-100 ; that the land which had 
been sold by the administrator of the estate, had sold for 
$3684.00-100. The whole assets in the hands of the adminis- 
trator being $4,628.77-100. George W. Stephens, one of the 
administrators, testified that he knew the tract of land in con. 
troversy, which was conveyed to defendant in 1869. That 
William Parr paid for it; that he got the money from David 
R. Thompson, in part payment for a tract of land sold by 
Willliam Parr, deceased, to said Thompson. 

The land sold to Thompson was 120 acres in the S. E. qr. 
of Sec. 4, Town. 58, R. 21, and 20 acres adjoining Sec. 9. 
The legal title to the land at the time, being in witness. “Wm. 
Parr,” he testified, “wanted $1000 of the proceeds of the sale, 
to buy the land in controversy, for his son; he told me that 
he got $1000 in money of Thompson, that he paid Welsh 
$800 and a horse at $200 for the land.” Thompson gave wit 
ness his note for the balance of the land purchased, being 
$1650, the 140 acres being sold to Thompson for $2650. Wit- 
ness had before sold the land to William Parr for $1600. The 
defendant was living on the N. W. qr. of the S. E. qr. of See. 
4, T.58, R. 21, which was part of the 140 acres sold to 
Thompson; it was wild land when witness sold it to Parr. 
Dont know when defendant took possession of the land. 
There was a small frame house and some improvements on it 
when Parr sold it to Thompson. Witness sold Parr between 
500 and 600 acres in all. He gave witness his notes for the 
land; the aggregate amount of the purchase was between 
$8000 and $9000; one thousand dollars was paid down, $1600 
was paid when he made the sale to Thompson in 1869. He 
said he came from Indiana, he had several thousand dollars 
with witness before he purchased the large farm; none of his 
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notes were due to witness until December 1866; deceased was 
very much embarrassed in 1869, when the land in controver- 
By was conveyed to the defendant. The notes read in evidence 
as well as the accounts for 1867, were all due at that time. 
Mr. Thompson, who purchased the 140 acres of land of Wil- 
liam Parr, testified that he was acquainted with the 140 acre 
farm, that he was to pay $2650 for it, he paid $1000 down; 
that he got the title from Stephens. William Parr bought a 
tract of land about that time, understood he paid $800 and a 
horse at $200 for the land. Witness stated that he referred to 
the 40 acre tract; that defendant lives on the Welsh tract. It 
was worth $1000. Witness bought the land from William 
Parr in November 1869, bought 150 acres. The defendant 
was living on 80 acres the west side of the tract witness bought. 
There was a house on the 80 acres, and about 24 or 25 acres 
fenced. The improvements were considered by witness to be 
worth $400; did not know who put the improvements there. 
When witness purchased of William Parr, he called it his son’s 
land, he said it belonged to his son. Witness knew that there 
was an agreement between him and his son, the defendant, 
that he was to sell the 80 acres, and give his son the 40 acres 
in controversy. Witness considered the 80 acres worth $1650, 
with the improvements; the improvements were worth $400. 
Witness paid the $1650 to George M. Stephens, and $1000 to 
William Parr, gave a note to Stephens for the $1650. 

The defendant introduced at least three witnesses beside 
himself who all swore to substantially the same thing. Two 
of these witnesses were brothers-in-law of defendant, and one 
a brother-in-law of William Parr, defendant’s father. The 
evidence of these witnesses tended to prove, and did prove, if 
they were to be believed, that William Parr removed from 
the State of Indiana in the fall of 1864, that he, at that time, 
was in good circumstances worth from fifteen to twenty thou- 
sand dollars, that he was still in good circumstances in 1866, 
that when he was about to leave Indiana and come to Missouri 
in 1864, he desired his son, the defendant, to remove to Mis- 
souri along with him; that the defendant was unwilling to re- 
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move to Missouri. That the father in order to induce the son 
to come with him to Missouri, proposed to him that he would 
give him five hundred dollars when he got to Missouri, or give 
him a tract of land of that value ; the defendant agreed to this 
proposition and came with his father to Missouri. They testi- 
fied that after they arrived in Missouri and had resided there 
for some time, the father purchased a large tract of land from 
one Stephens, and put the defendant in the possession of eigh- 
ty acres thereof, in discharge of his promise to give the defend- 
ant five hundred dollars worth of land or five hundred dollars 
in money ; that defendant took possession of said land in dis- 
charge of said agreement and continned in possession thereof 
for three years, and made some four hundred dollars worth of 
improvements thereon. That afterwards in 1869, after the said 
William Parr, the father, had become embarrassed in his cir- 
cumstances (which, the defendant swears, was unknown to him) 
the said William Parr had an opportunity to sell 140 or 150 
acres of the tract of land purchased by him and not yet paid 
for, provided said eighty acres upon which defendant was re- 
siding, could be included in the purchase. That the said Wil- 
liam Parr proposed to the son, that if he would surrender the 
land and the possession thereof, and permit the same to be sold 
to Thompson, he would purchase the land in controversy, and 
have it conveyed to defendant, in place ot said SO acres aforesaid. 
That defendant at first objected, and claimed that he ought to 
have about $1600 or what the eighty acres were really worth, 
in place of said eighty acres of land on which he resided. That 
the father expostulated with him; told him he thought he 
ought to be satisfied to take the land in controversy. The 
defendant at last agreed to it, the land was sold to Thompson, 
the land in controversy was purchased by William Parr and 
paid for out of the money received from Thompson for the 
said land so sold to him, and the deed made to defendant who 
then received said conveyance and land in place of the eighty 
acres on which he had resided, and which had been sold to 
Thompson. 

One William Taylor was examined, who testified that he re- 
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collected about the Welsh tract of land, the one in controversy. 
William Parr, the deceased, the defendant and witness were 
present about the time of the Thompson purchase of the eighty 
acre tract. The deceased spoke about the change of land. The 
defendant seemed unwilling to take the Welsh tract ; deceased 
told him he ought to be satisfied with the forty acres ; defend- 
ant said he ought to have all the proceeds of the sale of the 
eighty acres. The deceased again said, that defendant ought 
to be satisfied with the forty acres, the Welsh tract. Witness 
said the forty acre tract was worth $1,000 and the eighty acre 
tract was $1600. 

The plaintiff then introduced a witness whose evidence tend- 
ed to prove that the improvements made on the eighty acre 
tract of land spoken of, were not worth so much as four hund- 
red dollars. This was substantially the evidence in the case. 

The question to be considered in this case is, was the court 
authorized by this evidence under the state of the pleadings 
in the case, to make the decree made. This will depend upon 
the further questions, whether there was any consideration paid 
or given by defendant for the land in controversy; and 
whether the land was procured to be conveyed to defendant 
in order to defraud the creditors of said William Parr. It is 
difficult to point to the evidence in the case which one can rely 
on as evidence of fraud. The single fact that the father of de- 
fendant was indebted and in embarrassed circumstances at the 
time of the conveyance of the land in controversy to defend- 
ant must be relied on for such evidence. There is not only no 
other evidence to show fraud, but all of the other evidence in 
the case disproves and rebuts any presumption of fraud grow- 
ing out of the circumstance of the indebtness of said Parr. At 
the time that William Parr sold the land to Thompson, it is 
shown by the evidence introduced by the plaintiff, that he told 
Thompson that the 80 acre tract belonged to defendant; that he 
paid down one thousand dollars in money ; that the balance of 
the consideration $1600 was paid to Stephens, on what Parr 
owed Stephens for the land purchased of him. This arrange- 
ment was made, the $1600 was secured to Stephens, and the 
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thousand dollars paid in money to Parr to enable him to pur- 
chase the land in controversy for defendant. Stephens was 
satisfied with the $1600 on his debt, and conveyed the land to 
Thompson. 

Stephens was the largest creditor of William Parr, and he 
was cognizant of all of this arrangement and has not com- 
plained. It seems from the evidence of several witnesses, which 
is uncontradicted, that William Parr agreed to give the de- 
fendant five hundred dollars or the worth thereof in land, if 
he would remove with him to Missouri from where he resided 
in Indiana. That defendant, in confidence in said promise, 
did leave Indiana, and remove with his father to Missouri, 
when the father put the defendant into the possession of the 
80 acres of land sold to Thompson, and promised the land to 
him, which was received by defendant in discharge of said 
promise, and improvements made thereon. These facts consti- 
tuted a good consideration for the 80 acres of land, the con- 
yeyance of which could have been enforced by the defendant 
if the legal title had been in his father, William Parr. (Halsa 
vs. Halsa, 8 Mo., 303.) There is no evidence to show that 
William Parr was insolvent at the time of this promise to 
defendant, or at the time that he put him in the possession of 
the eighty acres of land, and there can therefore be no pretense 
of fraud up to this time. The title of the land being in 
Stephens, he could hold the land, and thus protect himself 
until he was paid for the land. Fraud will not be presumed, 
when all of the facts in the case consist as well with honesty 
and fair dealing, as they do with an intention to defraud. 
(Dallam vs. Renshaw, 26 Mo., 533.) 

In this case the evidence comports with honesty and fair- 
ness. The cases referred to by the plaintiff to sustain the de- 
cree rendered by the Cirtuit Court, are all cases in which the 
defendant either held without any consideration, being a mere 
volunteer, or where actual fraud had been shown by the 
evidence. 

The case under consideration, does not come within either 
of these predicaments. The breaking up of the defendant in 
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the State of Indiana, and removing to Missouri with his father, 
was a good consideration for the promise of the father to pay 
him five hundred dollars, or give him land of that value. 
When the father placed the defendant in the possession of 80 
acres of land in discharge of said promise, and the defendant 
accepted the same and made improvements thereon, the de- 
fendant, as against the father, had a vested right in the 80 
acres of land. This he gave up to the father, and permitted 
the land to be conveyed to Thompson, upon the promise that 
the father would give him the 40 acres of land now in contro- 
versy in place of the 80 acres sold to Thompson. 

By this arrangement the father became indebted to the son 
for the 80 acres of land, and was as much bound in good con- 
science to discharge it, as he was to pay any other debt; and 
the evidence shows that the defendant reluctantly agreed to 
this arrangement, because the 80 acres of land sold to Thomp- 
son was worth more than the 40 acres in controversy. The 
land sold to Thompson, was sold for $2650; with one thousand 
dollars received for it, the father paid deféndant what he had 
promised him, by buying and having conveyed to him the 
land in controversy. The balance ($1,650,) was paid to 
Stephens, to whomeWilliam Parr, owed the money. I cannot 
see how this could be construed into an intention to defraud 
the creditors of William Parr. In fact I think there was no 
evidence in the case that would authorize the Court to find 
that either William Parr or the defendant ever had it in their 
contemplation to perpetrate a frand upon the creditors of 
William Parr, or to hinder or delay them in the collection of 
their debts, or that the conveyance of the land in controversy 
to defendant was made without consideration moving from 
the defendant. 

The judgment of the court below ought therefore to be 
reversed. 

The other judges concurring the judgment is reversed, and 
the petition dismissed. 
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Henry Bureuart, Appellant, vs. Hiram Browy, Respon- 

dent. 

1. Evidence—Declarations, what permissible. It is error to permit testimony 
as to a portion of thie declarations of a witness on a particular subject and to 
refuse to hear the remainder. 

Appeal from the Common Pleas Court of Livingston 

County. 


C. H. Mansur, for Appellant. 
Broadus § Pollard, for Respondent. 
Vortes, Judge, delivered the opinion of the court. 


The appellant recovered a judgment before a justice of the 
peace in Livingston county against the respondent for the 
amount of a promissory note for $80, and the interest due 
thereon. 

The respondent appealed to the Common Pleas Court of 
Livingston county, where the case was tried de novo before a 
jury. The execution of the note was denied by the respon. 
dent under oath, the only issue in the case being as to the ex. 
ecution of the note by the respondent. 

Upon the trial of this issue, evidence was introduced by the 
appellant tending to prove the execution of the note by the re- 
spondent, and by the respondent tending to prove that the 
note was a forgery, and had not been executed by him. 
Among other evidence introduced by plaintiff to prove the ex- 
ecution of the note by the respondent, one William McCay 
was sworn and examined, who stated as follows: ‘I was 
talking one day in Utica with plaintiff about defendant and 
his ability to pay a note that plaintiff said he had on him, (the 
one in controversy,) when Brown and Smith came up and 
jvined us, and the conversation became general about the note. 
Burghart asked him if it was forged note. He said he had sign- 
ed no note, but that it was a contract; Burghart said he want- 
ed to know whether it was a forgery or not, that if it was they 
could pursue the man who sold him the note, and overtake 
him yet, and that he would pay half the expenses, if Brown 
would pay the other half.” 
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The plaintiff asked the witness to state “what answer 
(Brown) the defendant made to this proposition, if any, of 
plaintiff, to pursue the seller of the note.” This question was 
objected to by the defendant for the reason that it was imma- 
terial. The objection was sustained by the court and the an- 
swer to the question excluded. The plaintiff at the time ex- 
cepted. 

This is the only exception saved in the case, the evidence 
was concluded on both sides, the jury was instructed by the 
court and a verdict and judgment for the defendant and res- 
pondent. A motion was filed for a new trial by plaintiff which 
was overruled by the court. 

No exceptions are taken to the instructions by either party ; 
the ground relied on for a new trial was mainly the erroneous 
exclusion of the evidence (offered by the plaintiff) by the 
court. The motion for a new trial being overruled the plain- 
tiff again excepted and appealed to this court. 

As I have before stated, the only question to be passed on 
here, is as to the propriety of the action of the court excluding 
the answer of the defendant to the proposition of the plaintiff 
to follow and overtake the man who had sold plaintiff the 
note. 

It is difficult to see upon what ground the evidence was re- 
jected. The witness had detailed part of a conversation had 
between the plaintiff and defendant; the conversation was 
about the execution of the note in controversy and was exactly 
pertinent to the issue being tried. The witness was permitted 
to testify to facts which tended to prove that the defendant had 
not executed the note, and the plaintiff had a right to prove 
all that was said by the defendant, so that the jury could see as 
to the consistency of his statements and thereby to give pro- 
per weight to the whole evidence. One part of the statements 
made in the conversation might modify other parts, so that it 
wil! be seen that there would be no safety in permitting evi- 
dence of part of a conversation upon the same subject, and ex- 
cluding the balance, and in this case the court excluded the 
evidence because it was irrelevant. How could the court 
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know that the answer of the defendant would be irrelevant 
until it was heard? The conversation was had about the very 
ma‘ter in controversy, and either party had a right to have 
the whole conversation, a part of which had been detailed by 
the witness. It is not for this court to say what the evidence 
would have been, it is enough to know that the evidence 
might have been material. We cannot assume that what was 
excluded would have been irrelevant, or what weight the jury 
would have given to it. (1 Greenl. Ev., §§ 201-202; Willing 
vs. Toll, 9 Johns, 140; Howard vs. Newsom, 5 Mo., 523; 
Reevs vs. Hardy, et al., 7 Mo., 348.) - 

The said common Pleas Court having erroneously excluded 
the evidence offered by the plaintiff, which would have proved 
the balance of a conversation part of which had been detailed, 
the judgment of said court ought in my opinion to be revers- 
ed. 


The other judges coneurring, the judgment is reversed and 
the cause remanded. 


Sarre Ramso, Plaintiff in Error, vs. N. B. Currrorp, Defend- 
ant in Error. 
1. Writ dismissed. 
Error to Livingston Common Pleas. 


Dent, for Plaintiff in Error. 
D. McGuire, for Defendant in Error. 
Waener, Judge, delivered the opinion of the court. 


The plaintiff in error in this case has filed no assignment of 
errors, nor statement, nor brief, as the statute directs. The writ 
will therefore be dismissed. 

The other judges concur. 
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ACCORD AND SATISFACTION. 

1. Note given in extinguishment of debt, equivalent to cash, when.—A note received 
in full satisfaction and absolute payment of a debt has the same effect in ex- 
tinguishing the interest as if payment had been made in cash.—Block vs. Dor- 
man, 31. 

ACKNOWLEDGMENT ; See Conveyances. 

ADMINISTRATION. 

1, Administration—Bills and notes—Suits upon by administrator of administrator. 
—Where a note was made to an executrix in her representative capacity, her 
administrator, in the event of her death, may sue on the note in his own name. 
—Block vs. Dorman, 31. 

2, Administration—Equity of redemption—Probate Court, order of, touching.— 
Under the administration law, the Probate Court has power, on the application 
of the administrator or a creditor of the estate, to make a general order for the 
sale of real estate, embracing equities of redemption and all other interests in 
lands.—Jackson vs. Magruder, 55. 

8. Administrator—Sale by, under act of 1857—Newspaper advertisement, etc.— 
The judgment of a County Court approving the report of a sale made by an 
administrator, under the statute of 1857, allowing that court to dispense with 
an advertisement of the sale in a newspaper (Sess. Acts 1857, p. 26), raises the 
presumption that such advertisement was in fact dispensed with.—Zd. 

4. Administrator—Fuilure of, to give notice of his administration—Effect of.— 
The failure of an administrator to file a notice of the fact of his administering 
on an estate as contemplated by the statute (Wag. Stat., 122, 3 13) will not in- 
validate his acts in the premises.—Adams vs. Larrimore, 130. 

5. Administrator—Petition of, for sale of land—Order of sale—Failure of, to 
specify lands to be sold—Effect of.—Where the petition of an administrator, 
praying for the sale of certain lands, and the appraisement set out the number, 
description and location of the land, and the order of sale referred to and was 
based upon the petition and description, the sale is not void because the order 
did not specify and set out the land to be sold.—/d. 

6. Wills—Contests touching, in Circuit Court—Appointment of temporary admin- 
istrator.—In case of proceedings in the Circuit Court under the statute, (W. 
S., 1368, 2 29) to contest the validity of a wiil, the Probate Court is authorized 
to suspend the functions of the executor named in the will, and to appoint a 
temporary administrator pendente lite. (See W. S., 72, 3 13.) The authority of 
the Probate Court is not confined to contests arisinig in that tribunal_—Rogers 
vs. Gillis’ Adm’r, 193. 

%. Equity—County Court—Administrator—Proceedings to set aside allowance of 

nd against estate—Parties.—In proceedings in equity to set aside an allows 
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ADMINISTRATION.—Continued. 
ance by the County Court of sundry demands against the estate of a deceased 
person on the ground that the same were obtained by collusion between the 
claimants and the administrator. Ist: It is not necessary that the latter should 
be joined. 2nd. The bill would not be multifarious where the matters charged 
were purtof the same general transaction, in which all the claimants participa. 
ted, and in the results of which all were interested.— Mayberry vs. McClurg, 256, 

8. County Courts—Jurisdiction of, in trespasses of deceased.—County Courts 
have jurisdiction of demands against the estate of deceased persons, based on 
alleged trespasses of the deceased. (See Act concerning the judicial power of 
Courts, R. C., 1855, p. 534-5, 2 15; see also W. S., p. 440, 3 7.)}—Jd. 

9. Administrator—Care required of —An administrator is not an insurer of the 
property of the decedent He is liable for loss thereof, only where he fails to 
exercisethat care and diligence which a prudent man would exercise in the 
management of his own property.—Fudge vs. Durn, 264. 

10: Probate Court—Final Judgment, appeal, ete.—In proceedings brought in a 
Probate Court to establish a demand against the estate of the deceased, where 
the court merely renders a finding as to the amount, without entering a final 
judzment, no appeal will lie.—Philips to use of Tindall vs. Ward, 295. 

11. Adininistrator, suit by—Petition, caption, ete—In suit brought by a public 
administrator, the body of the petition should show his authority to bring the 
action. Matters set forth in the caption, will not obviate defects in that re 
gard. The caption is simply a descriptio personae, and forms no part of the 
statement required in the petition.—Headlee vs. Cloud, 301. 

12. Administrator, public—May take charge of partnership assets, when—May be 
removed, how.—A public ad-uinistrator may be ordered to take charge of the 
assets of a partnership, where one member is deceased, in order to prevent 
their being injured, wasted, purloined or lost, (W.S., 122, 3 8.) provided thay 
there is no existing administrator having charge of the partner=hip effects.— 
And he cannot be divested of the estate in a collateral proceeding, but only on 
application to the Probate Court.—Zd. 

13. Administration—Letters of—Statute of Limitations—Note—General limita- 
tion law.—The statute of limitations commences running in favor of the 
estite of a deceased person only from the grantof letters. And a claim against 
the estate may, under the administration law be proved up within two years 
thereafter. But where the claim would otherwise be barred by the general 
limitation law, this period of two years cannot be grafted upon the statute as 
an extension of time. Thus, where in case of a promissory note, the grant 
of letters was less than ten years from its date, and tlhe demand was exhibited, 
less than two years afterward, but more than ten years from the date of the 
paper, the demand will be barred.—McKinzie, adm’x vs. Hill, admin’r, 303, 

14. Adininistrator—Appraisement—A fidavit—Signatures—Construction of stat. 
ute.—Av affidavit made and signed by three appraisers appointed to appraise 
land about to be sold by an administrator, (see W. S., 97, 3 29.) with the 
appraisement immediately following and attached thereto, commencing “ we 
appraise as follows” ete., is a sufficient compliance with thatsection although 
the signatures were not also appeaded to the appraisement.—McVey vs. McVey, 
406, 

15. Administration —Sales of lands to pay debts— Validity.—The sales of lands by 
admini-trators will not be viewed with critical eyes by the courts as to matters 
of form, but their validity will be maintained where the directions of the stat- 
ute have been substantially complied with.—Tutt vs. Boyer, 425. 

16. Administration—Administrators’ sales of lands—Approval of by court, a final 
jedgment for purposes of appeal.—The approval of an administrator’s sale of 
Janis, by the court, is a final judgment from which an appeal can be taken, 
and it cannot be impeached collaterally, and cures defects in form of proceed- 
ing.—/d. 

See Conveyances, 6; Dower; Guardian and Ward. 
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ADVERSE POSSESSION ; See Limitations, 


AGENCY. 

1. Agency—Share of profits,suit for by clerk—Evidence—Books of concern—Rule 
of damages, same as that of partnership.—In an action by a clerk against his 
employer on an agreement whereby the former was to receive as compensa- 
tion a certain portion of the net profits of the business, where it appeared that 
plaintiff kept the books and managed the business, the books would be proper 
but not conclusive evidence on either side. Defendant might show that plain- 
tiff had introduced false or fraudulent entries into the books of the concern.— 
The rule of ascertaining damages in such cases is precisely the same as that 
which applies to partnership accounts.—Wiggins vs. Graham, 17. 

8. Corporations—Bills and notes—Agent, authority of to draw bills, may be 
confurved by corporation by parol.—The officers of a corporation, unless pro- 
hibited by the charter, may confer authority upon its agent to draw and exe- 
cute bills of exchange on behalf of the company. No action in writing on the 
part of the board of directors is necessary in order to vest such authority 
in the agent.—Preston vs. Missouri and Pennsylvania Lead Co., 43. 

8. Agency—Declarations of agents,when competent as res geste.—An agent can- 
not prove the fact of his agency by his own acts and declarations alone; but 
when that fact has been established aliunde, proof of his acts and declarations 
during the pendency of negotiations for a sale by him as agent, is competent 
as part of the res geste to show the character and extent of his authority.— 
Sumner vs. Saunders, 89. 

4. Principal and agent—Action by attorney against agent based on false representa- 
tions—Measure of damages, ete.—Where an agent of a bank, by means of false 
representations as to his authority to employ attorneys for his principal, secured 
professional services for the bank in sundry attachment proceedings; and on 
suit brought against the bank by the attorney for the value of his services, it 
turned out that the agent had no such authority as represented, and so the 
bank could not be made responsible. 

eld, That the attorney had his action against the agent personally for the value 
of his services. 

And that his petition would not be held bad on demurrer for misjoinder, because 
it included counts for services in the different attachment suits; said suits ap- 
pearing to have been brought under the same employment. 

And the measure of his damages would be the reasonable value of his services 
as attorney, together with the actual amount of his costs incurred in the suit 
against the bank.—Wright vs. Baldwin, 269. . 

5. Agency—Bills and notes—Drafts—Money paid collector by mistake—Collector 
liable, when.—A draft drawn by A. upon B., by inadvertence of the collector, 
was presented to C., and paid by him, under a mistaken impression as to his 
liability, and remitted to A. by the collector before the mistake was discov- 
ered. Held, that as the money was paid by C. and received by the collector 
under a mutual mistake as to the facts, the latter would be liable to the former 
in an action for money paid. In such case, it makes no difference that plain- 
tiff had the means of knowing of the errror, and might by diligence and care 
have avoided the payment.—Koontz vs, Central Bank, 275. 

See Bills and Notes, 7; Corporations, 3; Lathrop, Town of. 

AGREEMENTS; See Contracts ; Guardian and Ward, 1. 

ALIEN ; See Escheats, 1. 

AMBIGUITY; See Conveyances, 2. 

AMENDMENTS; See Attachment, 1; Bonds, 1; Jeofails; Mechanic’s Lien, 1; 
Olficers, 1. ; 

ASSIGNMENTS. 

1. Assignment for benefit of creditors—Execution will not lie in behalf of one cred~ 
itor, when.—A merchant being indebted to certain judgment creditors, and be- 
ing in failing circumstances, turned over his merchandise to an agent to be 
sold, and the proceeds to be distributed pro rata among his creditors. eld, 


? 
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ASSIGNMENTS. —Continued. 


that jf the proceedings were in good faith, the goods would not be subject to 
execution on behalf of one creditor to satisfy his own individual claim.—Witt- 
more vs. Hastings, 171. 

ATTACHMENT. 


1. Justice's Courts—Attachment—A fidavit, amendment after levy.—In an attach. 
ment suit before a justice, that officer would have power to allow the affidavit 
for attachment so be so amended after the original levy, as to authorize the 
seizure of property otherwise exempt from attachment, and the amendment 
would relate back to the date of the original levy.--State to use of Crain v, 
Lynn, 114, 

2. Landlord and tenant.—Lien of landlord for crop.— Attachment of, by creditor 
of tenant—Interplea, construction of statute—A tenant, abandoned tlie leased 
premises, making default in payment of his rent and leaving behind him an 
unharvested crop. Before the expiration of the lien thereon authorized by 
statute, (Wag. Stat. 880, 3 18,) after the landlord had harvested the crop, the 
same was seized under an attachment levied by a creditor of the tenant. Held 
that the landlord had such a right of property in the crop as would enable him. 
under the general attachment law (Wag. Stat. 192, 3 52,) to claim it by inter- 
plea.—Sander vs. Ohlhausen, 1638. 


. Jurisdiction of subject matter—Judgment not set aside collaterally— Executions, 
ete.—In attachment suits the jurisdiction over any given subject matter is ob- 
tained by the levy thereon of a writ properly issued, and no matter what or 
how great irregularities may subsequently occur, its judgment in regard there- 
to will be valid and binding, until reversed by error or appeal, or set aside in 
a direct and appropriate proceeding for that purpose. A judgment can never 
be vacated collaterally; and never by a stranger under any circumstances. 
And the same rule applies to erroneous executions.—Hardin vs. Lee, 241. 

4. Order of publication— Notification of attachment—What sufficient —Notice to 
defendant under an order of publication that an action commenced against 
him “by petition and attachment,” is a sufficient notification of the attach- 
ment.—Moore vs. Stanley, 317. 

. Attachment bond—Suit on traveling expenses— Attorneys fees, ete—In suit on an 
attachment bond, where the petition contains only a general allegation that 
plaintiff has been injured and has sustained damages in a specified amount, 
plaintiff cannot recover for expenses incurred in traveling to the place of trial 
or for Attorney’s fees.—State to use of McCraken vs Blackman, 319. 

6. Attachment writs. —Service Elisor.—Where there is no sheriff or coroner 
in the county, a writ of attachment may be served by an Elisor appointed by 
the court.—McFarland vs. Tunnel, 334. 

See Corporations, 4; Dower, 7. 

ATTORNEY ; See Agency. 

ATTORNEY CIRCUIT; See Practice, criminal, 4. 

BAILMENTS; See Administration, 9; Agency. 


B. 


an 


BILLS AND NOTES. 

1, Administration—Bills and notes—Suits upon, by administrator of administrator.. 
Where a note was made to an executrix in her representative capacity, her ad- 
ministrator, in the event of her death, may sue on the note in his own name.— 
Block, adm., vs. Dorman, 31. 

2. Note given in extinguishment of debt, equivalent to cash, when.—A note received 
in full satisfaction and absolute payment of a debt has the same effect in ex- 
tinguishing the interest as if payment had been made in cash.—Id. 

8. Limitations, statute of—Note—-Interest— Payment of by one maker—Effect of, a8 

to others. —Paymeut of interest by one of several promisors in a note, before 

— of limitations attaches, takes it out of the statute as to the others. 














INDEX. 607 


BILLS AND NOTES.—Contnued. 
4. Bills and notes—Note given payee for third party, without consideration as to 
ryce— Trusteeship, etec—Whiere it was agreed, at the time of the execution of 
a note, that either it or its proceeds should go to a third party, in such case the 
latter would be the substantial creditor; and if the payee gave noconsideration 
for it, le would be a mere naked trustee, and neither he nor his assigns could 
set up an interest against the real beneficiary.—Callaway vs. Johnson. 33. 

5. Garnishment—Note—Payee, agreement of as to maker—Estoppel, ete.—In gar- 
nixshment proceedings wherein the maker and payee of the note were both made 
defendants, if the payee, by an agreement or arrangement, had the garnishment 
proceedings dismissed as to him, with the understanding that the judgment 
should be taken against the maker, he could not afterward be heard alleging 
that he was not bound thereby.—Id. 

6. Bills and notes—Maker—Signature on back of note, legal effect of—Parol 
evidence.—The signature onthe back ofa note, of one who is neither payee nor 
indorsee, is prima facie that of maker. But this presumption may be repelled 
by parol evidence. It may be thus shown that in fact he signed only as guar- 
antor.—-Seymour vs. Farrell, 95. 

4. Notes and bills—Agency—Descriptio persone.—A note made to “C, H. Morris, 
agent,” is payable to him personally. The word agent after his name is merely 
descriptio persone.—Toledo Agricultural Works vs. Hewing’s adm., 128. 

8. Bills and notes—Signature on back of note—Effect of parol evidence as to— 
When one writes his name on the back of a note of which he is neither payee 
nor indorsee, in the absence of extrinsic evidence, he is to be treated as the 
maker thereof. But parol evidence is admissible to show that he did not sign 
as maker but as indorser. (Kuntz vs. Temple, 48 Mo., 71)—Mammon vs. Hart- 
man, 168. 

0. Bills and notes-—-Signature obtained without consent of maker—Liability of ma- 
ker. —The maker of a promissory note whose signature is obtained without 
his consent will not be held on the note, even in the hands of an innocent hold- 
er for value before maturity.--Briggs vs. Ewart, 245. 

0. Bills and notes—Forged insertion of rate of interest by payee—Effect of. —A 
forged insertion of rate of interest ina negotiable promissory note by the payee, 
will not impair the liability of a subsequent indorser to an innocent holder for 
value, before maturity, but will discharge the maker.—Washington Savings 
Bunk vs. Ecky, 272. 

11. Bills and notes—Sureties—Action—Merger—Jurisdiction.—Where a surety 
on a promissory note has been compelled under a judgment rendered against 
him to pay the note, his right of action against the maker of the note is on con- 
tract as on an implied promise to re-pay the money, and not on the note itself ; 
that 1s merged in the judgment. And where the note was for an amount with- 
in a justice’s jurisdiction, but the judgment was for an amount exceeding his 
jurisdiction in actions founded on contract, the surety’s action was without the 
jurisdiction of the justice.---Blake vs. Downey, 437. 

See Agency, 2, 5; Bonds, 2; Husband and wife, 8. 

BONDS. 

1. Bonds, may be reformed by courts—Evidence of mistake should be clear, ete.— 
Courts may reform bonds, both as against principal and sureties. But to au- 
theorize such steps, the evidence must be unequivocal to show the existence of 
the mistake and its precise character. Thus a court may insert the penalty in 
a bond, where the same was omitted clearly by mistake, and the extent of the 
liability of those who executed the instrument can be definitely ascertained.— 
State to use of Frank vs. Frank’s adm’r. 98. 

2. Choses in action—-Countics----Bonds, ownership of.---Bonds of the United 
States, of countries, &c., are not merely choses in action, but are personal pro- 
perty, and have their situs wherever they may be placed for safe keeping, and 
@ county may be the owner or the lawful custodian of them.-—-State vs. Cun- 
ningham, 479. 

See Sureties, 
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BONDS, ATTACHMENT ; See Attachment, 5. 

BONDS COUNTY ; See Callaway County Bonds ; Saline County Bonds. 

BONDS, INDEMNITY ; See Execution, 1. 

BOND, MUNICIPAL; See Bonds, 2; Bond, County; Callaway County Bonds ; 
Lathrop, Towu of; Saline County Bonds. 

BONDS, OFFICIAL ; See Revenue, 1, 2. 

BONDS, TITLE: See Land and Land Titles, 3, 4. 















































Cc. 


we AWAY COUNTY BONDS. 

. Railroads—Louisiana and Missouri River Railroad—Charter—Act of 1868 
> charter invalid —The act of 1868 which professed to amend thie char- 
ter of the Louisiana and Missouri River Railroad was illegal and void, and did 
not constitute a new charter of said road. (State vs. Saline County, ante p. 
350 affirmed.) State ex rel., etc., vs. Callaway County Court, 395. 

2. Injunction—Subscription—Railroads— Negotiator of bonds—County Courts— 
Parties.—In an action by injunction when the petition alleges that a County 
Court had made an unlawful subscription to a Railroad, and had delivered a 
quantity of bonds issued to pay such subscription into the hands of an agent 
to be negotiated, and had levied a tax to pay said bonds and the interest there- 
on; ard the petition prayed that the subscription be cancelled, and that the 
County Court and the Justices thereof and said agent be restrained from com- 
mission of said acts: Held, that the Railroad and the agent for the negotiation 
of the bonds as well as the County Court and its Justices were proper parties 
to the action.—ZJd., 

CHARITABLE USES; See Donations to charitable uses. 

CHASTITY; See Evidence, 13. 

CLERKS OF CIRCUIT COURT. 

1. Clerk of Circuit Court—Account for bunching and labeling old papers—Man- 
damus.—Under a proper construction of the statute (W. S., pp. 258--9, 2 1l and 
pp. 1136--7, 3 12,) the Circuit Court has no authority to audit and allow an ac- 
count presented by the clerk therof for “properly bunching, labeling and brief- 
ing the old papers in the office.” And mandamus will not lie against the 
County Court to compel the payment of such accounts although audited by the 
Circuit Court.—State ez rel., ete., vs. Livingston County Court, 557. 

CONSTITUTION OF MISSOURL 

1. Constitution, section, 27 article 1V—Construction of—General and special laws 
—Legislature, discretion vested in.—The act “to authorize the County Courts of 
Madison, Wayne and other counties to levy a special tax for the purpose of 
paying the debts of said counties,” is not in conflict with section 27, articleIV, 
of the State constitution, which provides that “the general assembly sliall pass 
no special law for any case for which provision can be made by general law.” 
The question whether any given case can be provided for by a general law, or 
whether a special law is necessary, is a question solely for the Legislature to 
settle, and cannot be determined by the Supreme Court. (See State ex rel., 
etc., vs. Boone County Court 50 Mo., 317;) State ex rel., Robbins vs. The 
CountyCourt of New Madrid County, 82. 

2. Constitution, special acts, when necessary—Leg'slature must determine—Jasper 
County Common Pleas Court. —The act creating the Common Pleas Court of 
Jasper county, (Sess. acts, 1869, p. 170,) is not in conflict with 2 27, Art. 4 
of tne State Constitution, by reason of being a special enactment. Whether 
such a court can be provided for by a “general law,” is one to be determined 
by the legislature —Hall vs. Bray, 288. 


See Judgments, 7; St. Charles, City of, 1; Statute, construction of, 1, 2. 
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CONTRACTS. 
1. Contract—Non-compliance—Adjustment — Appropriation and use of work.— 


Where a person does not literally comply with his contract, yet if there is a 
settlement and acknowledgement of indebtedness, that may be a waiver of the 
necessity of strict compliance, and if the work is appropriated by the other 
party to his use, the contractor is entitled to what his work is reasonably 
worth.—Williams vs. Porter, 441. 

See Agency, 1; Bills and Notes; Conveyances; Frauds, statute of, 1; Guar- 
dian and ward, 1; Husband and wife, 8; Land and Land Titles, 3, 4; 
Mechanics’ Lien, 1, 3, 4; Mortgages and Deeds of Trust; Practice civil, 
pleading, 7, 8,15; Sales; Sheriff's Sales; Uses and Trusts. 


CONVEYANCES. 
1, Acknowledgment—Defective—saquity will not interfere to correct—Where a 


notary fails to set forth in a certificate of acknowledgment, the facts necessary 
to constitute a good certificate, he may correct his certificate if the facts will 
warrant him in so doing, and he may be compelled so to do by mandamus. . 
But a court of equity has no jurisdiction to correct such mistakes.—Wannall 
vs. Kem, 150. 


2. Deeds—Ambiquatas latens— Attempt to incorporate new words when deed is intel- 


ligible—One Terry owned certain land in E. half N. E., quarter sec. 36, etc. 
The land conveyed by him, was described on the deed as in S. W. quarter, sec. 
36, ete., where in fact he owned no land. In ejectment for the land, held, that 
it was incompetent to show by parol testimony that the deed was designed to 
transfer a tract in 8S. W. quarter “of Terry’s land,” in sec. 36, ete. This is 
not a case of latent ambiguity which may be explained by parol evidence ; but 
it is an attempt, where the description contained in the deed was plain and in- 
telligible, to introduce new words into it in order to show an intention not ap- 
parent on its face.—King vs. Fink, 209. 


3. Vendor's lien—Security— Waiver—Estoppel.—The recital in a conveyance of 


land that “The balance of the purchase money, to wit: $1,680is secured to be 
paid” is not a waiver of the lien of the vendor, nor does it estop him from as- 
serting it.—Major, administrator of Lisle vs. Bukley, 227. 


4. Deeds—Habendum—No essential part of.—The habendum clause is no essen- 


tial part of a deed. It may be entirely rejected if repugnant to the other 
clauses of the conveyance.—éd. 


5. Warranty, covenant of —Suit on—Eviction unnecessary, when.—In a suit on a 


> 


covenant of warranty where plaintiff holds by a title adverse to defendant, he 
will not be compelled to show an eviction in order to recover. If he prove 
that the title purchased was a good one and superior to his own, and that it 
was purchased at a fair and reasonable price, that is sufficient. The measure of 
damages in such a case is the amount paid for the outstanding title, if it does 
not exceed the price originally paid for the land—Hall vs. Bray, 288. 


Wills—Life estate of widows—Sale of land by—Power—Execution of —By the 
terms of the will, a widow was vested with a life estate in all the property of 
the testator, and with a power to alienate any of it in payment of the debts of 
the estate, and to defray necessary expenses of the family. The widow also 
owned a small undivided interest in the land, in fee simple. The will also nam- 
ed heras executrix. Held, 


Ist. In the execution of the power she need not describe herself as executrix. 


Her power to sell would arise from the geueral trust reposed in her and not 
simply from her position as executrix. 


2nd. Conveyance of land by her which contained no reference to the will or the 


power of alienation conferred by it, or to any thing from which the power 
might be inferred—would operate to pass only her life estate and her individual 
undivided interest in the land, and would not execute the power by transfer- 
ing the fee simple title to the whole land sold, nor would such be the case even 
if the deed contained covenants of seizin and warranty. Owen vs. Switzer, 322. 


39—VOL. LI. 
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CONVEYANCES.—Continued. 

7. Acknowledgment, taken by grantee, void.—The acknowledgment of a deed of 
trust taken by the grantee therein as notary public, is void.—Dail vs. Moore, 
589. 

8. Evidence—Deed—Proof of cxrecution.—A deed cannot be read in evidence 
without some proof of its execution.—Jd. 

9. Trustee—Acknowledgment —Descriptio persone.—The acknowledgment of a 
deed bya trustee who signed the instrument as trustee, is not void because the 
certificate describes him simply by his individual name without adding his ti- 
tle.—ZJd. 

10. Conveyance from father to son—Removal, consideration, what sufficient. —The 
removal of a son to certain land, on the faith of a promise by his father to give 
him the land, the father being at that time in good circumstances ; and the 
fact that afterwards the son parted with said land for the purpose of effecting 
the exchange, is a valuable consideration to support a conveyance by the 
father to the son of other lands; even though at the time of the latter 
conveyance, the father had become insolvent.—Rumbolds vs. Parr, 592. 


See Evidence, 10, 11 ; Revenue, 7. 


CORPORATIONS. 

1. Corporations—Bills and notes—Agent, authority of to draw bills, may be 
oonfivved by corporation by parol.—The officers of a corporation, unless pro- 
hibited by the charter, may confer authority upon its agent to draw and exe- 
cute bills of exchange on behalf of the compnay. No action in writing on the 
part of the board of directors is necessary in order to vest such authhrity in 
the agent.—Preston vs. Mo. and Pa, Land Co., 43. 

2. Corporations, private—Shares,calls on—Stockholders and directors liability of 
— Extoppel.—Where a person participates in all the proceedings in creating a 
corporation, and in increasing its stock and making the calls on the stock sub- 
scriptions both as stockholders and director, in a suit against him to compel 
payment of such calls, he is estopped to deny their validity.—Kansas City Ho- 
tel Co. vs. Harris, 464. 

3. Corporations—Attorneys—Employment of—Board of Directors.—The man- 
aging officers of Corporations have power to employ attorneys withqut any 
special authorization to that effect from their board of directors.—Turner vs. 
Chillicothe and D. M. C. R. R. Co., 501. 

3. Corporations—Chief place of business—Jurisdiction—Attachment.—In suit 
against a foreign corporation, where it is not alleged or any where shown that 
defendant had its chief office or place of business in this State, the petition 
will be dismissed for want of jurisdiction.—Middough vs. St. Joseph and Den- 
ver City R. R. Co., 520. 

Corporations, foreign—Service upon in this State —Under a proper construc- 
tion in this state (W. S., 294, 3 2,) writs may be served on foreign, in the same 
manner as upon domestic corporations, That statute is broad enough to cover 
both cases.—Jd. per Apaus, Judge, dissenting. 

6. Corporations, foreign—Answer— Waiver of defective service.—Where a for- 
eign corporation puts in an answer to a petition against it, such appearance 
waives any defect which there may have been in the service of the summons. 
—ild. 

See Corporations, Municipal ; Railroads. 

CORPORATION ; MUNICIPAL. 

1. Corporations, municipal—Damages to persons—Insecure streets— Dangerous 
excavations.—Municipal corporations are bound to keep their streets and high- 
ways in a proper state of repair, and are liable in damages for negligence in suf- 
fering their streets to remain in a dangerous condition by which an injury re- 
sults.—Bowie v. Kansas City, 454. 


COSTS.: 
1. Justice’s Court—Appeal—Security for Costs—Non-residence.—On appeal from 


ad 
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COSTS.—Continued. 

a justice, appellant asked that respondent be ruled to give security for costs, 
on the ground that he had, pending the appeal, become a non-resident. Rule 
not granted. (Wag. Stat., $42, 343.)—Button vs. Han. & St. J. R, R. Co., 153, 

2. Costs, criminal—Indictment—Sentence to a county jail—Costs paid by county. 
—Under an indictment for marder, defendant was found guilty of man-slaugh- 
ter in the third degree, and senteuced to imprisonmentfor one year in the peni- 
tentiary. Afterwards the verdict having been set aside, and a new trial granted 
he pleaded guilty to manslaugliter in the third degree, and ws sentenced to 
confinement in the county jail, and toa fine of one hundred dollars. The pris- 
oner being insolvent, held that the county was liable for all the costs. (See W. 
S., pp. 348-349, 33 1, 2.)—State ex rel., Simms vs. Carpenter, 555. 

See Clerk of Circuit Court, 1. 

COUNTER-CLAIM ; See Practice civil, pleading. 

COURTS COUNTY. 

1. County warrants— County court cannot discount.—A county court has no power 
to discount its warrants in payment of a county debt. Chapter 52 of the Stat- 
utes of 1865 concerning public roads (Gen. Stat. 1865, p. 290,) gives no such 
power. The statute invests the county court with the authority, when the county 
is a party, to audit, adjust and settle all accounts, and to order the payment 
out of the county treasury of any sum of money found due by the county ; and 
the only means they can resort to upon such adjustment, is to order the clerk 
to issue a warrant ; when thisis done, their power is extinct, and they have no 
right to give an additional sum to raise the warrants to a cash standard.— 
Bauer vs. Franklin County, 205. 

2. County Courts—Jurisdiction of, in trespasses of deceased.—County Courts have 
jurisdiction of demands against the estate of deceased persons, based on alleged 
trespasses by the deceased. (See Act concerning the judicial power of Courts 
R. C., 1855, p. 584-5, @ 15; see also W. S, p. 440-7.)—Mayberry vs. McClurg, 
256. 

See Administration ; Callaway County Bonds; Courts Probate ; Guardia and 
Ward, 2, 3, 4, 5, Roads, 1, 2 ; Saline County Bonds ; School and School lanis, 8. 

COURTS ; JASPER COMMON PLEAS. 

1. Constitution, special acts, when necessary—Legislature must determine—Jasper 
County Common Pleas Court.—Thie act creating the Common Pleas Court of 
Jasper county, (Sess, Acts 1869, p. 170,) is not in conflict with 3 27, Art. 4, of the 
State Constitution by reason of being a special enactment. Whether such a 
court can be provided for by a “ general law,” is one to be determined by the 
legislature.—Hall vs. Bray, 288. 

2. The act of February, 1870, (Sess. Act, 1870, p. 200, 3 15,) authorizing the ap- 
pointment by the Judgeof Jasper Common Pleas Court of an attorney at 
law toact as judge pro tem in certain cases, is not unconstitutional as failing to 
provide an oath of office to be taken by the attorney before trying such cause. 
(See Const. Art. II, 3 13.) Nor is it contrary to that provision of the consti- 
tution providing for the establishment of different courts and tribunals, (Const. 
Art. VI, 31.) Under that instrument the legislature would have no power to 
authorize the substitution of an attorney to sit in a particular case in the Cir- 
cuit Court ; but such restriction does not extend to an“ inferior tribunal” like 
the Jasper Court of Common Pleas.—Harper vs. Jacobs, 296. 

COURT, PROBATE ; See Administration ; Guardian and Ward, 2, 8, 4, 5, 6. 

CRIMES AND PUNISHMENTS ; See Practice, Criminal. 

CRIMINAL LAW ; See Practice, Criminal. 

CROPS ; See Dower, 1 ; Landlord and Tenant, 1. 


DAMAGES. 
1, Damages—Railroads—Negligence—Burden of proof.—In an action against @ 
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DAMAGES.—Continued. 


railroad company, for personal injuries to plaintiff, the burden is not on plain- 
tiff to aver affirmatively that he was at the time exercising due care, and was 
himself without negligence, contributing to the injury. Negligence in the plain- 
tiff is a mere defense to be set up by the answer, and shown like any other de- 
fense.-—Thompson vs. North Missouri R. R. Co. 190. 

Damages—Land—Sale of—False Representation. Semble, that persons con- 
spiring together, by their false and frandulent representations, causing land to 
be sold at a sacrifice, will be liable in damages for the injuries done-—Wicker- 
ham vs. Johnson, 313. 

8. Damages—Trespass—Damages when compensatory only.—In an action of 
trespass, unless the offense be committed in a wanton, rude or aggravated 
manner, indicating oppression, malice or a desire to injure, the damages should 
be cormmpensatory only, and where the evidence wholly fails to show any of 
these elements, a judgment including vindictive damages will be set aside on 
appeal. (Franz vs. Hilterbrand, 45 Mo., 121).—Engle vs. Jones, 316. 

4. Damages—Injuries to land from building of sewers—Party entitled to com- 
pensation, etc.—Where in consequence of the negligent manner of construct- 
ing a sewer a private lot flooded with water, the city will be liable for the re- 
sulting damage. 

Such a work is nota matter of supreme necessity involving the safety of the 
people. Hence the maxim “ salus populi, suprema lex” can have no applica- 
tion. 2. The right to the use of the street is a property interest, and the 
lot holder is as much entitled to protection in it as in the lot itself, Hence the 
land owner will be entitled to compensation for the resulting injuries under 
2 16, art, I of the State Constitution. (City of St. Louis vs. Gurno, overruled ;) 
—Thurston vs. City of St. Joseph, 510. 

5. Damages—Sewers, injuries to land caused by building of—Party injured en- 
titled to damages.—W here the work of constructing sewers was of such a char- 
acter as to require the exercise of judgment as to the time when and the mode 
in which they should be undertaken, and the best plan which the means at 
the disposal of the corporation rendered it practicable to adopt, the corpora- 
tion would not be responsible for a defect or want of efficiency in the plan 
adopted. 

But the work of constructing sewers is ministerial in its character; and when a 
corporation undertakes this work, it is responsible in a civil action for damages 
caused by the careless or unskillful performance of the work. So it is the duty 
of corporations to keep sewers in repair, and if they are negligently permitted 
to become obstructed or filled up so as to cause the water to back flow and do 
injury, there is a liability on the partofthe corporation having control over 
them. 

But where corporations act under authority conferred by the Legislature, and ex- 
ercise reasonable care and skill in the performance of such work, they are not 
answerable to adjoining owners, whose lands are not actually taken, for con- 
sequential damages to their premises, unless there is a provision to that effect 
in the charter of the company or in -some statute creating the liability.—Jd. 
per Wagner, Judge. 

See Agency, 4; Corporations, Municipal, 1; Railroads, 7; Replevin, 1. 

DEFAULT; See Judgments, 6. 

DEPOSITIONS; See Evidence, 4. 

DESCENTS AND DISTRIBUTIONS, 

1. Distribution of estate—Testimony of the widow, ete-—In a proceeding for the 
distribution of the estate of a deceased person, his widow is a competent wit- 
ness, the deceased having no interest in the controversy ; but her testimony as 
to confidential conversations with her husband should be excluded on the 
ground of public policy.—Spradling vs. Conway, 151. 


DESCRIPTIO PERSON & ; See Bills and Notes, 7; Conveyances, 9, 
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DIVORCE. 

1. Witnesses.—-Divorce.—-In suits of, husband and wife may testify, when.—Under 
2 1 of the act concerning witnesses, (Wag. Stat. 1872) where husband and wife 
are opposing parties, as in suits for divorce, they are competent as witnesses to 
give evidence as to all matters except communications made by the one to the 
other.—Moore vs. Moore, 118. 

DONATIONS TO CHARITABLE USES. 

1. Donations to charitable uses—Cannot be recalled.—A testator donated certain 
lands to the Methodist Episcopal Church South. A church built thereon have 
ing burned down—Held, that his heirs could not reclaim the lands.—Goode vs, 
McPherson, 126. . 

DOWER. 

1. Dower— Widow, title of, to growing crop.—Under the statute law of Mis- 
souri, where the widow has the dower assigned to her, the growing crop on the 
land of her deceased husband goes to his executor or administrator and not to 
the widow.—Whaley vs. Whaley, 36. 

2. Dower—Action for—Possessions of deceased husband—Seizin, etc.—In suit 
for dower, evidence that the deceased husband of the claimant possessed the 
lands, claiming them as his own, and left his family there at the time of his 
death is sufficient to make out a prima facie case of seizin in the husband,— 
Duke vs. Brandt, 221. 

. Dower—Contract for purchase of land—Possession—Seizin—Vendor’s lien, 
ete.—Certain school lands were sold by order of the County Court; the pur- 
chaser giving his note to the county for the purchase money and receiving the 
usual certificate of purchase. (Wag. Stat., 868, 9 7.) A. bought the land from 
the original purchaser, lifted the note and substituted hisown. He died in 
possession, leaving the whole of the note still unpaid. At administrator’s sale, 
B. purchased the land and paid the amount of a judgment obtained on the note 
of A. Held, that B. might be subrogated to the rights of the county, and en- 
force the vendor’s lein against the land. But that the title thereto would re- 
main in the heirs of A., subject to be defeated by sale under the vendor’s lien; 
but that aside from such divestiture, there was in A., an equitable seizin, such 
as would entitle his widow upon payment out of his assets of the amount of 
the note, to her dower in the land, under 3 1 of the doweract. And this right 
of dower would still remain notwithstanding the fact that no money had been 
paid by the deceased husband to the county, and no sale had been made by the 
county to him as contemplated by 33 2, 3, of said act.—ZJd. 

4. Dower—$100 worth of personal property widow's absolutely.—The four hun- 
dred dollars worth of personal property to which the widow is entitled under 
the administration law, (W. S. 88, 3 35,) is hers absolutely; is part of her dow- 
er and does not depend on her election.—Cummings vs. Cummings, 261. 


Dower— Widow, application of for $400 worth of personal property—Sale of 
property—Claim of widow on proceeds.—There is no formality about the applica- 
tion of the widow for the $400 worth of personal property to which she is en- 
titled under the administration act. (W. S., 88, 3 35.) It need not be in writ- 
ing. After its sale she will still be entitled to $400 of the proceeds, provided 
she made her application prior to its distribution or payment for debt. The 
words “‘ appraised value,” used in that section, were only designed as a means 
of valuation in case the widow chose specific articles.—Jd. 

6. Dower—Personal property—Notes and bonds.—The “personal property ” to 
which the widow is entitled under the administration law (W. S., 88, 3 35,) in- 
cludes notes and bonds as well as property of the description ordinarily sold at 
adininistrator’s sale.—ZJd, 

7. Dower—Election—Seizin—Attachment.—Where a widow, in lieu of her dower 

interest in one-third part of the lands of which her husband died seized, elects 

to take absolutely a child’s share in such lands, 98 prescribed by statute (W. 

S., 540, 3 11), she thereby becomes seized of an undivided interest in such 

lands equal to a child’s share in the same, which can be attached in a suit 

against her. (Orrick vs. Robbins, Adm’r., 34 Mo., 226, overruled.)—Wegley va 

Beauchamp, 544. 
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DYING DECLARATIONS ; See Evidence, 8, 9. 
E. 


EASEMENTS AND SERVITUDES; See Damages, 4, 5. 

EMBLEMENTS; See Crops. 

EJECTMENT. 

1. Ejectment, judgment in— Subsequent suit— Defenses, ete.—A judgment in eject. 
ment is no bar to another suit, or to defenses set up in a subsequent suit, un- 
less the titles and defenses are precisely the same as in the first suit.—Foster 
vs. Evans, 39. 

2. Ejectment--Plaintiff in, must stand on his own title.—A plaintiff in eject- 
ment must first show title in himself before he can have any standing to dis- 
turb defendant’s possession.—Zd. 

. Ejectment—Equitable defense—Part performance—Averments, etc.—In eject- 
ment, when the defense sets up a parol contract for the sale of the land to a 
third party, followed by a change of possession and the making of improve- 
ments on the premises, but fails to state that the possession was taken and 
that the improvements were made in good faith and solely under the belief 
that the parol contract would be specially performed, the equity is not suffi- 
ciently stated to make the defense good.—Ells vs. Pacific R. R., 200, 

See Land and Land Titles, 14; Mortgages and Deeds of Trust, 1. 

ELECTIONS; See Callaway County Bonds; Lathrop, Town of; Railroads, 83 
Saline County Bonds. 

EQUITY. 

1, Equity— Frauds and Trusts—Statute of frauds.—Where one acquired the 
title to premises by fraud, and by the same means induced the owner to attorn 
to him, a court of equity would declare him a trustee for the true owner. He 
could not in such case invoke the statute of frauds, and claim that agreements 
by which the title was obtained were verbal, and, therefore, void under that 
statute. The statute of frauds was never intended for the protection of fraud. 
Damschroeder vs. Thias, 100. 

2. Equity—Injunction—Landlords—Summons before justice of the peace, ete.— 
Injunction will lie against proceedings before Justice’s Court, on a landlord’s 
warrant, where the equitable title to the premises is being tried between the 
same parties, at the same time, in another court. One of the offices of an in- 
junction is to prevent a multiplicity of suits, when the whole question can be 
decided in a single proceeding.—Id. 

3. Ejectment—Equitable defense—Part performance—Averments, ete.—In eject- 

ment, when the defense sets up a parol contract for the sale of the land to a 

third party, followed by a change of possession and the making of improve- 

ments on the premises, but fails to state that the possession was taken and that 
the improvements were made in good faith and solely under the belief that the 
parol contract would be specifically performed, the equity is not sufficiently 

stated to make the defense good.—Ells vs. Pacific R. R., 200. 
Equity—Relief—Evidence.—Evidence in order to warrant a Court of Equity 

in affording relief, must be clear and forcible, and positive and definite.—Zd. 

5. Judgment collusively obtained, set aside, when.—A judgment collusively or 
fraudulently procured, should be set aside at the instance of the party against 
wlom it was rendered.—Mayberry vs. McClurg, 256. 

Equity— County Court—Administrator—Proceedings to set aside allowance of 
demand against estate—-Parties.-In proceedings in equity to set aside an allowance 
by the County Court of sundry demands against the estate of a deceased per- 
son on the ground that the same were obtained by collusion between the claim- 
ants and the administrator. 1st. It is not necessary that the latter should be 
joined. 2nd. The bill will not be multifarious Where the matters charged were 
part of the same general transaction, in which all the claimants participated, 
and in the results of which all were interested.—Jd- 
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EQUITY.—Continued. 

4. Equity-- Suit to divest titles--Character of proof required—tIn an action in 
the nature of a suit in chancery, to divest defendant of his title to certain 
lands, the evidence in order to warrant a decree in favor of plaintiff must be 
so clear, definite and positive, as to leave no rexsonable ground for hesitancy 
in the mind of the Chancellor.—Forrester vs. Scoville, 268. 

8. Hquity—Land and land titlep—Cloud upon title, what constitutes.—If a defect 
in « deed is such as to reqnire legal acumen to discover it, whether it appears 
on the face of the deed or proceedings, or is to be proven aliunde, it consti- 
tutes a cloud on the title which courts of equity have jurisdiction to remove.— 
Merchants’ Bauk vs, Evans, 335. 

, See conveyances, 1; Fraud; Injunctions; Partition, 3; Practice, civil, ac- 

tions, 1; Trusts and Trustees, 

ESCHEATS. 

1. Escheats, statute of—Alien enemy, etc.—In an action under the statute of es- 
cheats (Wag. Stat., 584) to have certain land declared the property of the 
State, where the petition avers that the last lawful owner became such in 1825 
(see Rev. Laws of 1825, p. 35,) and was, at the time of his death, an alien ene- 
my, but contains no allegation that he had not declared his intention to become 
a citizen when he became the owner, and fails to aver that he had not devised 
the land at the time of his death—in such case the petition is bad for want of 
statement of a sufficient cause of action.—State vs. Killian, 80. 

ESTOPPEL. 

1, Estoppel—What constitutes—Party setting up must have been misled—Cannot 
set up when he has some knowledge or means of knowledge—Silence—Fraud—Ti- 
tle—Deed— Record —No man can set up another’s act or conduct as the ground 
of an estoppel, unless he has himself been deceived or misled by such act or 
conduct, nor can he set it up when he knew or had the same means of knowl- 
edge of the truth as the other party. Silence only estops when it becomes a 
fraud. If a man holds title to his lands by deed which has been duly record- 
ed, it is all the notice he is bound to give as long as he remains passive.-—Bales 
vs, Perry, 449. 

2. Land Titles—Division fence—Agreement made under ignorance of facts, no 
estoppel.—Where parties have agreed upon a division line and accepted each 
his own part in accordance therewith, if the agreement was made and entered 
into under a mistake of facts, neither party is subsequently precluded from 
claiming his rights; as under such circumstances there is no presumption of 
surrender, or waiver of rights which were given up under a misapprehension.— 
Kincaid vs. Donnell, 552. 

8. Land titles—Division line supposed to be the true one—Parties not bound by, 
when.—If two adjvining proprietors are divided by a line which they suppose 
to be a true one, each claiming only to the true line, wherever it may be, they 
are not bound by such supposed line, but must conform to the true one, when 
ascertained.—Id., 

See Bills and Notes, 5, Revenue, 2. 

EVIDENCE. . 

1. Agency—Share of profits, suit for by clerk—Evidence—Books of concern— 
Rule of damages, same as that of partnership.—In an action by a clerk 
against his employer, on an agreement whereby the former was to receive as 
compensation a certain portion of the net profits of the business, where it ap- 
peared that plaintiff kept the book: and managed the business, the books 
would be proper but not conclusive evidence on either side. Defendant might 
show that plaintiff had introduced false or fraudulent entries into the books of 
the concern. 

The rule for ascertaining damages in such cases is precisely the same as 
that which applies to partnership acecounts.—Wiggins vs. Graham, 117. 


2. Criminal lawo—Murder—Evidence—Testimony of wife for co-defendant of 
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EVIDENCE.—Continued. 
husband.—Where two persons are jointly indicted for murder, and they are tried 
separately, the wife of one is a competent witness for the other.—State vs, 
McCarron, 28. 

8. Agency—Declaration of agent, when competent as res gest#.—An agent can- 
not prove the fact of his ageney by his own acts and declarations alone; but 
when that fact has been established aliunde, proof of his acts and declarations 
during the pendency of negotiations for a sale by him as agent, is competent 
as part of the res geséée to show the character and extent of his authority.— 
Sumner vs. Saunders, 89. 

4. Depositions—Appearance no waiver of dedimus.--The appearance of an op- 
posing party at the taking of depositions is a waiver of notice, but nota waiv- 
er of a dedimus.-—Seymour vs, Farrell, 95. 

5. Evidence— Witness, character of—Impeachment.—The character of a witness 
cannot be impeached by testimony as to specific facts.—Id. 

6. Bills and noles—Maker--Signature on back of note, legal effect of—Parol 
evidence.—The siguature on the back of a note, of one who is neither payee 
nor indorsee, is prima facie that of maker. But this presumption may be re- 
pelled by parcl evidence. It may be thus shown that in fact he signed only 
as guarantor.—Zd. 

7. Witnesses—Divorce—In suits of, husband wife may testify, when.—-Under 3 1 
of the act concerning witnesses, (W. S., 1372,) where husband and wife are 
opposing parties, as in suits for divorce, they are competent as witnesses to 
give evidence as to all matters except commuuications made by one to the oth- 
er.—Moore vs. Moore, 118. 

8. Criminal law—Dying declarations— When admissible as evidence.—In order to- 
render dying declarations admissible in evidence, it must appear that the per- 
son making them was under the belief that his dissolution was near at hand, 
and that he had abandoned all hope of recovery. (State vs. Simon, 50 Mo,, 
370, affirmed.) State vs. McCarron, 160. 

9. Practice, criminal—Instructions—Dying declarations—Credit to be attuched to, 
to be determined by the jury.—An instruction in a murder trial, that the dying 
declarations of the person killed as to the circumstances which produced his 
death, should receive the same same credit as his testimony if taken under 
oath, would be erroneous. The only province of the court is to determine the 
admissibility of such declarations. The degree of credit to be attached to 
them should be left to the jury to determine.—ZJd. 

10. Lost deed—Proof of contents—Record—Imperfect acknowledgement.--The 
contents of a lost deed cannot be proved in evidence after the record thereof 
had been rejected for want of proper authentication of the certificate of ac- 
knowledgment. and without otherwise proving its execution. Hardin vs, 
Lee, 241. 

11. Deeds—Ambiguity—Recital of county, ete-—Where laud is accurately des- 
cribed in a deed by section, township and range, and the deed is regularly ac- 
knowledged by a Justice of the Peace of one of the counties of this State, it 
is not incompetent as evidence from the further fact that it does not recite the 
names of the county and State in which the lands are situated—Howe vs. 
Williams, 252. 

12. Hvidence—Frand—Link in chain of testimony.—It is no error to exclude 
testimony, which is of value only as a link in the chain of evidence required to 
make out a defense of fraud, and is unsupported by such other testimony.— 
Hardin vs Phelps, 332, 

13. Evidence—Reputation of party to suit as to chastity, when may be inquired 

into— Wills — Undue influence of beneficiary.—Evidence as to the chastity of a 

party to the suit is admissible only wien there is an issue directly involving 

the character of the party, or when it is necessary in order to ascertain the 
amount of damages, or when itis a matter of fact rendered material by pre- 
ceding evidence. And where it was attempted to set aside a will on the 
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EVIDENCE..---Continued, 
ground of undue influence and control on the part of the beneficiary over the 
testator, and no issue was made as to the chastity of the devisee, held that 
her chastity was not properly a matter of evidence.—Rogers vs. Troost’s 
Admr., 470. 

14. Evidence—Objection, grounds of— What statement sufficient.-An objection 
to evidence as incompetent and irrelevant, sufficiently states the grounds of 
such objection.—Id. 

15. Husband and wife—Wife competent witness, when—The wife is a competent 
witness where she is joined with her husband in the suit, except as to com- 
munications between herself and her husband.—Buck vs. Ashbrook, 539. 


16. Practice, civil—Testimony, objections to— When overruled as being too gen- 
eral.—An objection to a power of attorney on the ground that it is incompe- 
tent, illegal and not responsive to the issues made, is too general, and fcr 
that reason, may be disregarded and overruled by the court.—Margrave vs, 
Ausmuss, 561. 

17. Testimony—Objections to, not preserved presumed correct,—Where an objec* 
tion to evidence is not preserved, the action of the court overruling it is pre 
sumed to be correct.? 

18. Evidence, objections to—Motions for a new trial—Bill of exceptions, ete.— 
Where objections to testimony are not incorporated ina bill of exceptions, 
and the attention of the court is not called to them, on motion for a new trial 
they will not be considered in the Supreme Court. 

19. Evidence—Declarations, what permissible.—It is error to permit testimony 
as to a portion of the declaration of a witness on a particular subject and to 
refuse to hear the remainder.—Burghart vs. Brown, 600. 

See Conveyances, 8; Descents and,Distributions, 1; Equity, 4, 7; Judgment, 
1; Kansas City, 1; Practice civil, Trials, 1, 2, 8, 4; Practice, Supreme 
Court, 5; Trusts and Trustees, 5, 6. 

EVICTION ; See Conveyances, 5. 

EXCEPTIONS; See Practice civil, Appeal, Practice SupremeCourt. 

EXECUTION. 

1. Execution—Bond of indemnity——Proceedings in execution, how far bond must 
show.—The proceedings on execution, referred to ina bond of indemnity given 
to a sheriff by plaintiff in the execution, enter into and form a part of it as 
fully as if such proceedings are recited in hee verba. And the bond is not in- 
valid by reason of its failure to set out such proceedings in detail-—Gutzwiller 
to use, ete., vs. Adams’ Admr., 47. 

. Lands and land titles—Lien of judgment—Sale under execution will relata 
back to date of judgment, when—Where an execution is issued and levied on 
real estate, while the lien of the judgment thereon is in force, and a sale under 
the execution is properly made, and a deed executed to the purchaser, such 
deed will relate back to the date of the judgment, and the title that defendant 
had at that time will pass.--Union Bank vs. Manard, 548. 

See Assignment, 1; Homestead, 1; Judgment, 10; Sales, 5; Sales, U. 8. 
Marshal’s, 1, 2. 
EXEMPTION ; See Execution ; Homestead, 1. 


to 


F. 


FEES; See Practice Criminal, 4. 
FENCES; See Estoppél, 2, 3; Land and Land Titles, 16, 17; Railroads, 8. 
FOREIGN JUDGMENT ; See Judgment, 2, 8, 4, 16. 

FORGERY ; See Bills and Notes, 10. 
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FRAUD. 

1. Fraud, Limatateons—Statute of—Commences running, when.—In actions for re 
lief on the ground of fraud, the statute of limitations begins to run from the 
discovery of the fraud, and where the fraud is counected with the conveyance 
of realty, ten years constitutes the bar. (Hunter vs. Hunter, 50 Mo., 445.). 
Thomas vs. Mathews, 107. 

2. Sales, inadequacy, of price, ete-—Inadequacy of price taken by itsel! is not 
sufficient ground for setting aside a sale af land, but, when coupled with other 
facts it is a circumstance entitled to consideration.—Wagner vs, Phillips, 117, 

8. Lands, sale of—Bidders kept away—Competition repressed, ete —Where evi- 
dence shows that by the acts, connivance and representations of a purchaser, 
bidders were kept away from the sale of certain land ; that competition was 
repressed when the sale took place, and that, except for these practices the 
land would have brought a price greatly in excess of that actually realized the 
sale will be set aside.—Jd. 

4. Fraud, presumptions as to.—Fraud will not be presumed where all the facts 
consist as well with honesty and fair dealing, as they do with an intention to 
defraud.—Rumbolds vs, Parr, 592. 

See Conveyances, 10; Estoppel, 1; Frauds, Statute of. 

FRAUDS, STATUTE OF. 

1. Statute of frands—Mem. in writing—Part performance.—Where the vendee 
‘of real est-te took possession and worked the property as his own under the 
contract of purchase, and appropriated the proceeds to his own use, he 
would be bound for the purchase money without the necessity of any writing. 
There would in that case be such part performance as to take it out of the stat- 
ute of frauds.—Tatum vs. Brooker, 148. 

2. Trusts—Land—Frauds, Statute of —When a person buys land with his own 
money, in order to make him a trustee thereof for any one, such trust under 
the statute of frauds must be manifested by writing and the evidence must be 
clear and unequivocal.—Woodford vs. Stephens, 443. 


See Equity, 1. 
FRAUDULENT CONVEYANCES ; See Conveyances, 10. 
FREIGHTS; See Railroads, 7. 


G. 


GARNISHMENT. 

1. Garnishment—Note—Payee, agreement of as to maker—Estoppel, etc.—In 
garnishment proceedings wherein the maker and payee of the note were both 
made defendants, if the payee, by an agreement or arrangement, had the gar- 
nishment proceedings dismissed as to him, with the understanding ‘that the 
judgment should be taken against the maker, he could not afterward be heard 
alleging that he was not bound therebvy.—Callaway vs. Johnson, 33. 

GRANT OF LANDS; See Land and Land Titles, 1. 

GUARDIAN AND WARD. 


1. Guardian ad litem cannot make agreement in one case as to another—A guar- 
dian ad litem cannot make a binding agreement that the decision in one case 
shall determine that in another, although the cases involve precisely the same 
facts, and the same parties and substantially the same points of controversy.— 
He has but one duty to perform, and that is, to defend the action —McOhm 
vs. Farthing, 109. 

2. Guardians and Curators—Minors, ands of—Sale of—Probate Court.—Pro- 
bate or County Courts have power to order guardians or curators’ to sell the 
lands of minors at private sale. That power is not taken away by the statute 
of 1855, touching curators and guardians. (R. C., 1855, p. 826-7, 32 25, 26, 

27.) The object of this statute was not to take away from those courts any 
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GUARDIAN AND WARD.—Continued. 


existing powers in ordering the sale, but merely to regulate the proceedings of 
the curator or guardian in conducting the sale-—McVey vs. McVey, 406. 

. Curator—Sale of ward's estate—Appeal from County to Circuit Court— Will 
lie, when.—In._ case of a judgment of the County Court approving a sale by a 
curator of his ward’s estate, the statute contains no prohibition of th> right of 
appeal, nor is there any provision regulating it, Held, that in such cases, an 
appeal will lie from the County to the Circuit Court; but that the only effect 
of the appeal will be to take the record of the County Court up to the Appel- 
Jate Court in the same manner and tu the same extent is in cases of certiorari. 
(Snoddy vs. Pettis County, 45 Mo., 36, and Kenrick vs, Cole, 46 Mo., 85 com- 
mented on.)—Zd. 

4. Circuit on of, disapproving sale by guardian—Appeal from, to 
Supreme Court will lie—On appeal to the Circuit Court from the judgment of 
the County Court approving of the sale of a ward’s estate by his curator, a 
judgment of the Circuit Court disapproving the sale, will authorize an appeal 
therefrom to the Supreme Court. Though the Circuit Court judgment is not 
a complete and final disposition of the cause, yet it is final so far as that court 
is concerned and that is sufficient. —ZJd. 

5. Guardian—Sale of ward’s land-Report concerning—Approval of, by County 
Court —May be made how long after sale—Where a guardian soid the land of 
his ward in March 1856, and filed his report with the County Court at the 
April term of that year, the mere fact that the report remained in abeyance 
and undetermined for several years, would not render its approval at the end 
of that time, if otherwise regular, unauthorized and invalid, Until there is a 
final judgment and order approving the sale, the functions of the curator are 
not final ; and the purchaser can get no deed and acquire no title.—ZJd. 

6. Guardians—Appointment, order of—Recital of names of minors.—In the or- 
der of the Probate Court appointing A. the guardian of the minor children of 
B., it is not necessary toset out the names of the children. Such recital serves 
only as a meaus of identification.—Reppstein vs. St. Louis Matual Ins, Co., 481. 


eo 


HOMESTEAD. 
1. Homestead—Forfeited recognizance—Execution in favor of the State—In 
case of an execution issued against the surety on a forfeited recognizance, his 
homestead, under the law, (Wag. Stat. 697, 3 1,) is exempt, notwithstanding 

that the creditor is the State.—State vs, Pitts, 133. 

HUSBAND AND WIFE. : 

1. Criminal law—Murder—Evidence—Testimony of wife for co-defendant of 
husband —Where two persons are jointly indicted for murder, and they are 
tried separately, the wife of one is a competent witness for the other.—State 
vs. McUarron, 28. 

2. Witnesses—Divorce—In suits of, husband and wife may testify, when.—Un- 

der 2 1 of the act concerning witnesses, (Wag. Stat. 1872) where husband and 

wife are opposing parties, as in suits for divorce, they are competent as wit- 
nesses to give evidence as to all matters except communications made by the 

one to the other.—Moore vs. Moore, 118. 

Married women—Estates of —Debts created by trustees, do not encumber.— 
The law is well settled that a married woman holding separate property may 
create debts in reference thereunto and so binds it in equity for their payment, 
But the simple fact, for example, that her trustee creates debt for improve- 
ments ordered by him on her property, does not of itself create a lien on the 
property without any deed or other appropriate instrument of writing executed 
by him. —Druhe vs. DeLassus, 165. 

4. Mechanic's lieon—Married woman—Husband made co-defendant, when.—In 

suit to enforce a mechanics’ lien against the property of a married woman, the 
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HUSBAND AND WIFE.—Continued. 
husband must be joined as defendant. (Latshaw vs, Mc’Nees, 50 Mo., 381.) 
—Fink vs. Hanegan, 280. 

5. Use and trust—Property conveyed to separate use of married woman— 
Death of trustee—Estate vests, how.—Whien laud is conveyed to a trustee for 
the sole use and benefit of a married woman, upon his death, the use is im. 
mediately executed in her, and if she be dead, then in her legal heirs.— 
Roberts vs. Moseley, 282. 

6. Husband and wife—Personal property of wife—Declaration of trust by hus- 
band. —All personal property of wife in possession, whether at the time of mar- 
riage or afterwards acquired, vests absolutely in the husband, unless conveyed 
to him or her for her sole and separate use, and he cannot be declared a 
trustee for his wife by any loose or general remarks made, in conversations, 
To establish such a trust, the evidence must be clear and unequivocal,.— 
Woodford vs. Stephens, 443. 

7. Husband and wife— Wife competent witness, when.—The wife is a compe- 
tent witness when she is joined with her husband in a suit, except as to com- 
munications between herself and her husband.—Buck vs. Ashbrook, 539. 

8. Married women, rights of —Note by—Effect of signing to charge separate es- 
tate —A married woman for whose separate use real estate has been conveyed 
to a trustee has the power to charge that property by the execution of a prom- 
issory note, in conjunction with her husband, and such act is presumptive 
evidence of such intention.—Lincoln vs. Rowe, 57). 

See Descents and distributions ; Dower; Divorce, 


L 


INDICTMENT ; See Practice Criminal. 

INDORSEMENT ; See Bills and Notes. 

INFANTS ; See Guardian and Ward; Partition, 4. 

INJUNCTION. 

1. Injunetion—Technical errors, release of —Whatever teahnical errors may ex- 
ist in proceedings that are prayed to be enjoined are released by the injunction, 
(Wagn. Stat., 1030, 3 10.)—Hazeltine vs. Reusch. 50. 


2. Injunetion—Sale of land—Cloud on title.--The sheriff will be enjoined from 
the sale of land for non-payment of taxes, although the assessment be illegal, 
where a cloud will thereby be thrown upon the title. (Leslie vs. St. Louis, 47 
Mo., 474).—McPike vs. Pew, 63. 

3. Railroad, subscription by county for—Notice-—Injunction, etc—Where, under 
the act of March 15, 1870 (Wagn. Stat., 2d ed., 321 a), a County Court ordered 
a special election to vote on a proposition to subscribe to the capital stock of a 
railrvad, but no sufficient notice was given of the election ; held: 

1. That an assessment against the landholders of the county, to meet the 
subscription ordered by the vote, would be unauthorized by law. 

2. That if the assessment had been warranted by law, the sheriff could not 
collect it under that statute by levy upon and sale of real estate ; and that in- 
junction would lie to restrain the officer from making such sale. 

4. Equity—-Injunction—-Land ords—-Summons — justice of the peace, ete.— 
Injunction will lie against proceedings before Justice Court, on a landlord’s 
warrant, where the equitable title to the premises is being tried between the 
same parties, at the same time, in another court. One of the offices of an in 
junction is to prevent a multiplicity of suits, when the whole question can be 
decided in a single proceeding.—Damschroeder vs. Thias, 100, 

5. Injunction—Public corporation—Power of theState to restrain from the com- 

mission of unlawful acts.—It is competent for the State, acting through its 

authorized officers, to maintain proceedings by injunction to restrain public 
corporations from doing acts in violution of the constitution and laws of the 
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INJUNCTION.—Continued. 
State. Section 24 of the statutes concerning Injunctions, (W. S., 1032,) which 
provides that “ the remedy by injunction or prohibition shall exist in all cases 
where injury to real or personal property is threatened, and to prevent the 
doing of any legal wrong whatever, whenever, in the opinion of the court, an 
adequate remedy cannot be enforced by an actien for damages,” applied to such 
cases.—State vs. Saline County Court, 350. 
6. Injunction—Public corporations— Powers of State through its officers to inter- 
ere.—W liere the State in its corporate character and capacity, has no interest 
in the litigation, its interference to prevent the commission of an unlawful act 
by a public corporation, can only be permitted on the ground that the Attor- 
ney General or Circuit Attorney is legally authorized to interfere in all cases 
where private people are held incompetent to sue, and where the rights of the 
whole people or any considerable number of them are in the danger from the 
unlawful acts of persons acting or assuming to act under color of lawful author- 
ity or otherwise. Such interference under any other circumstances is not au- 
thorized b¥ our statutes, which define the duties of the Attorney General and 
Cireuit Attorney, nor is it warranted by Common Law.—-Jd. Per Waaner, 
Judge, dissenting. 

7. Injunction-—Subscription—Railroads—Negotiator of bonds—County courts— 
Parties.—In an action by an injunction when the petition alleges that a Coun- 
ty Court had made an unlawful subscription to a railroad, and had delivereda 
quantity of bonds issued to such subscription into the hands of an agent to be 
negotiated, and had levied a tax to pay said bonds and the interest thereon; 
and the petition prayed that the subscription be cancelled, and that the Coun- 
ty Court and the Justices thereof and said agent be restrained from commis- 
sion of said acts: Held, that the railroad and the agent for the negotiation of 
bonds as well as the County Court and its Justices were proper parties to the 
action.---State vs. Callaway County Court, 395. 


INTEREST ; See Bills and Notes, 3. 
J. 1 


JAILS ; See Revenue, 3. 

JASPER COUNTY ; See Constitution of Mo., 2; Court, Jasper Common Pleas. 

JEOFAILS. 

1. Practice—-Jeofails—-Statute of.—-The rule as settled under our statute of 
amendments and jeofails, (W. S., 1036, 3 19,) is, that although astatement may 
be defective, yet asit appears, after verdict, that the verdict could not have 
been given, or judgment rendered, without proof of the matter omitted to be 
stated, the defect will be cured by the statute.—State, ez rel., etc., vs. Sullivan 
County Court, 522. 

See Injunction, 1 ; Judgments, 12; Mechanics, Lien, 1; Practice, civil, Plea- 
dings, 4, 5, 13. 

JUDGMENTS. 

1. Res adjudicata—Merits must be passed on—Evidence, record of —Parol tes- 
timony as to.—Where the merits of a matter in dispute are not passed on, the 
judgment therein will be no bar to another action ; avd where the record does 
not positively show what was passed on, parol evidence may he resorted to. 
Spradling vs. Conway, 51. 

2. Judgments, foreign—Jurisdiction— Want of service—Defenses in suit on such 
judgment.—In suit brought upon the record of a judgment rendered in a sister 

State, defendant may set up in his answer as a defense the fact that in the 

original suit no service was had upon him, and that the appearance entered on 

his behalf was fraudulent, notwithstanding that such defense contradicts the 
recital contained in that record. Such matter is proper under the statute law 
of this State, authorizing equitable defenses. But defendant must couple with 
such statement allegations showing that he has a good defense on the merits, 
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JUDGMENTS.—Continued. 
and so has been injured by such fraudulent appearance. Otherwise there 
would be no warrant for equitable interference. Marx vs. Fore, 69. 


8. Judgments import verity—May be set aside, when.—Judgments of courts of re. 
cord, whether domestic or foreign, may be impeached and declared void for fraud 
in actions brought to enforce them in this State. At law, where there is no ap- 
parent irregularity, judgments import absolute verity ; but in equity they 
may be set aside when obtained by undue and fraudulent contrivances, in the 
absence of and without notice to the opposite parties.—Jd. Per Apams. 

4. Judgments of sister States—Suit upon—Notice, denial of—Plea of fraud, ete.— 
In a suit on a judgment obtained in another State, where the record avers the 
service of notice, defendant will not be permitted by his answer to deny it. 
Nor will he be permitted to set up the defense that the judgment was obtained 
by fraud.—Jd. Per Waener. 

6. Judgment on demurrer—What will not support an appeal.—A record entry 
that the “ demurrer was by the court overruled ; to which ruling the defendant 
at the time excepted; and defendant filing no further pleadings, judgment is 
rendered for plaintiff,” is no such judgment as will support an appeal_—Rubey 
vs. Shain, 116. 

6. Judgment by default—Diligence—Meritorious defense—A judgment by de- 
fault regularly rendered, will not be set aside unless due diligence be shown, 
aud an affidavit of a good and meritorious defense be filed.—Castlio vs. Bish- 
op, 162. 

9. Judgment, law extending lien of—Constitution.—The legislature has power 
to pass a law extending the unexpired lien of a judgment from three to five 
years.—Ellis vs. Jones, 180. 

8. Judgment—Petition—Names of parties —Variance—Scire facias.—W here 4 
petition was brought in behalf of John T. Dowdall, gnd three other plaintiffs 
therein named, a judgment thereon in behalf of John T. Dowdall & Co., is not void 
by reason of the apparent discrepancy. And an execution on a scire facias to 
revive such judgment, issued in thename of “ John T, Dowdall,” is not void by 
reason of its variance from the original judgment, particularly where the re- 
cords of the court showed that no original judgment in behalf of “ John T. 
Dowdall” had been docketed. Neither the original judgment nor the execu- 
tion in the scire facias can be impeached collaterally or by a stranger —ZJd. 

9. Quieting titlk—Action for—Non-suit—Final judgment.—In an action brought 
under the statute to quiet title, when plaintiff is forced by the action of the 

‘Court to take a non-suit, and files the usual motion to set the same aside, the 
Court errs in sustaining the motion and then entering a judgment forever de- 
barring plaintiff from claiming any rights adverse to the defendant. The form 
of the judgment in such proceeding, should be the same that would be appro- 
priate in suits brought in the ordinary way. It is only when the person order 
ed to sue makes default, or having appeared disobeys the order of the Court to 
brifig the action and try the title, that the Court is authorized to enter such a 
judgment.—Yankee vs. Thompson, 234. 

10. Jurisdiction of subject matter—Judgment not set aside collaterally—Execu- 
tion.—In attachment suits the jurisdiction over any given subject matter is 
obtained by the levy thereon of a writ properly issued, and no matter what or 
how great irregularities may subsequently occur, its judgment in regard there- 
to will be valid and binding, until reversed by error or appeal, or set aside in a 
direct and appropriate proceeding for that purpose. A judgment can never be 
vacated collaterally ; and never by a stranger under any circumstances. And 
the same rule applies to erroneous executions.—Hardin vs. Lee, 241. 

11. Judgment collusively obtained—Set aside, when.—A judgment collusively or 
fraudulently procured, should be set aside at the instance of the party against 
whom it was rendered. —Mayberry vs. McClurg, 256, 

12. Jeofails—Judgment on proceedings technicully defective—Cannot be attacked 

collaterally —In a collateral proceeding a judgment and sale made thereunder, 

cannot be set aside or avoided for technical errors.—Carson vs. Sheldon, 436. 
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JUDGMENTS.—Continued. 


13. Practice, civil—Judgment—Final, what is—Disxmissal_—Where, after a 
judgment for plaintiff, a motion in arrest is sustained, and the plaintiff given 
leave to amend his petition, and upon his refusal to amend, the case is dis- 
missed, the dismissal is such a final judgment as will support an appeal or writ 
of error.—Bowie vs. Kansas City, 454. 


14. Practice, civil, Appeal—Judgment, what final.—A judgment ‘“ that defendant 
go hence and that he recover his costs, etc.,” although not very formal or full 
is substantially a good final judgment, and will support an appeal.—Rogers vs. 
Gosnell, 466. 

15, Judgment—Order final, in nature of—Not set aside at subsequent term.—A 
final order is in the nature of a judgment and cannot be set aside at a subse- 
quent term on the ground of error.—State ex rel etc., Sullivan County Court, 522, 

16. Judgments, foreign—Judgment without notice-—Suit upon this State—Hffect 
of such jadpneut-—iivetwrtterialig-<iamnerg «eine under the laws of 
Tennessee summary judgment without notice is obtained by the sureties on a 
bond against their principal, such judgment can have no extra-territorial validity 
so as to authorize arecovery in this State.—Sevier vs. Roddie, 580. 

See Ejectment, 1 ; Justices’ Courts, 1, 3, 4, 5 ; Land and Land titles, 15; Me- 
chanics’ Lien, 1, 4 ; Practice, civil, Actions, 1 ; Practice, civil, Appeal, 8 ; 
Practice, civil, Pleading, 12 ; Practice, Supreme Court, 4, 8. 

JURISDICTION ; See Attachment, 3; Bills and notes, 11; Corporations, 4, 5, 
6; Railroads, 6 ; Roads, 1. 

JURY; See Practice, civil Trials, 2,3 ; Practice, Criminal, 2, 7. 

JUSTICES’ COURTS. 

1, Justices’ Court—Judgment— Appeal, ete.—The failure of a justice to enter up a 
formal judgment on a verdict will not prevent an appeal to the Circuit Court. 
The effect of such juégment should be given to the verdict as soon as entered 
on the docket.—Hazeltine vs. Reusch, 50. 

2. Justices’ Courts—Attachment—Affidavit, amendment after levy.—In an at- 

tachment suit before a justice, that officer would have power to allow the affi- 

davit for attachment to be so amended after the original levy, as to authorize 
the seizure of property otherwise exempt from attacliment, and the amendment 
would relate back to the date of the original levy.—State to use of Crain vs. 

Leyman, 114. 

Justice of Peace—Transcript—May embrace several judgments.—A justice of 

the Peace in certifying transcripts from his docket may embrace several judg- 
ments in one certificate, and it will not be necessary to certify each judgment 
separately.—Jeffries vs. Wright, 215. 
Judgment of Justice—Appeal—Parol proof as to summons, etc.—The judgment 
of a Justice of the Peace cannot be attacked on appeal there from tothe Cir- 
cuit Court, by parol testimony, in contradiction of the Constable’s return 
showing that he had never served summons upon defendant. Even the judg- 
ments of courts having inferior jurisdiction are not obnoxious to collateral at- 
tacks, when the facts necessary to confer jurisdiction appear affirmatively on 
the face of the proceedings.—ZJd. 

. Scire facias—Sheriff’s return—Pleadings, ete.—In proceedings in scire facias 
to revive a judgment, defendant cannot plead anything contrary to the sheriff’s 
return; nor anything else which he might have pleaded in the original suit.— 
Id, 


a 


» 


cr 


= 


Practice, civil—Appeal—Justices’ courts— Notice —Under the statute regulat- 
ing appeals from Justices’ courts, if the appellant fails to give notice as requir- 
ed, the court at the instance of the appellee is bound of course, to continue the 
case.— Blake vs. Downey, 437. 

7. Justice’s Court—Appeal—Facts shown by record—Appeal bond, sureties on, 
judgment against.—In a case purporting to have come up from a justice of the 
Peace,where it does not appear tliat any transcript of the proceedings before 

the ustice was ever filed ; or that he ever rendered any judgment in the cause 
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JUSTICES’ COURT.—Continued. 
from which an appeal could be taken, or that any appeal ever was taken or at 
tempted, the record presents no state of facts authorizing a judgment in the 
Circuit Court against the sureties on the appeal bond ; and such judgment hav- 
ing been shown, the cause should be reversed and remanded.—Seaton vs, 
Chicago, R. L. & P. R. R., 500. 

8. Justice of the Peace—Appeal—Failure to enter appearance on the 2nd day of 
the term—Judgment not allowed when.—Where an appeal is allowed from a 
Justice of the Peace on a day subsequent to that of the judgment, and appel- 
lant fails to give the ten days’ notice of his appeal required by the statute, (2 
W. S., 850, 3 21,) before the second ensuing term of the Circuit Court, the ap. 
pellee may appear simply for the purpose of having the judgment affirmed, and 
will be entitled to such affirmance, by reason of the continued failure of «.ppel- 
lant to give such notice. But judgment of affirmance for want of prosecution 
cannot be taken at the return term of the appeal, unless appellee enter his ap- 
pearance on or before the second day of the term. (Jd., 3 22.)—Nay vs. H. & 
St. J. R. R. Co., 575. 


See Bills and Notes, 11; Costs, 1. 
K. 


KANSAS CITY. 

1. Statute, construction of —Act incorporating City of Kansas a publie act—Judi- 
cial notice.—Under 3 12, Art. XI, of the act incorporating the City of Kansas, 
(Sess. Acts 1867, p. 18,) which provides that “ this act is hereby declared to be 
a public act and may be read in evidence in all Courts of law and equity in this 
State without further proof,” it was intended to make that act a public act so 
that the Courts would take judicial notice of it. When the existence of a cor- 
poration is admitted, if a public corporation within the State, and particularly 
if itis a municipal corporation, the Courts are judicially informed of the laws 
regulating their organization, rights and duties, just as they are of all other 
public statutes.—Bowie vs. Kausas City, 454. 


L. 


LAND AND LAND TITLES. 


1, Land and Land Titles—Grant of land to States—Entry with register, ete—A 
grant of land to the States, under the act of September 28, 1850, for reclama- 
tion of swamp lads, reserved it from sale by ordinary entry with the United 
States register or receiver.—Foster vs. Evans, 39. 


2. Bjectment—Color of title—Defense of.—A sale on a judgment of foreclosure 
by the Circuit Court cannot be made during a session of the County Court, 
and, if so made, would be void. But a purchaser at such sale would neverthe- 
less hold under color of title, and may, in suit in ejectmeut brought against 
him, set up the forfeited mortgage to protect his possession against all except 
the mortgagee and those claiming under him on a regular foreclosure sale.— 
Jackson vs. Magruder, 55. 

3. Lands and land titles —Title bond-Notes for purchase money-Property at whose 
risk, ete.—After an executory contract for the conveyance of real estate has 
been entered into, by the execution of a bond for titleand notes for the pur- 
chase money, the property is at the risk of the purchase—Snyder vs. Mur- 
dock, 175. 

4. Land, sale of—Purchase notes—Title bonds—Pleading—Counter-claim.— 
Where notes are given for the purchase money of land, and the vendor delivers 
to the maker of the notes his bond for the title, the right of the vendor to sue 
on the notes does not depend on his tender of the deed, and in bringing suit he 
is not bound to refer to the title bond. The transactions are separate and 
distinct, and the defense that plaintiff had failed to make tender of the deed 

is matter for an independant counter-claim.—ZId. 
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LAND AND LAND TITLES.—Continued. 
5. Vendor's lieon—Notice, what constitutes.—A purchaser who at the time of sale 


Bs 


sit 


ad 


is in possession of facts, which would put an ordinarily prudent man upon in- 
quiry, as to the existence of a vendor’s lien upon the property purchased, will 
be held to take subject to the lien.—Major Adm. of Lisle vs. Bukley, 227. 
Vendor's lien—Security— Waiver—Estoppel.—The recital in a conveyance of 
land that “The balance of the purchase money, to-wit: $1,680 is secured to be 
paid ’’ is not a waiver of the lien of the vendor, nor does it estop him from as- 
serting it.—TId. 
Deeds—Habendum—No essential part of.—The habendum clause is no essen- 
tial part of a deed. It may be entirely rejected if repugnant to the other 
clause sof the conveyance.—IJd. 


Deeds—Ambigquity—Recital of county, ete.—Where land is accurately describ- 
ed in a deed by section, township and range, and the deed is regularly acknowl 
edged by a Justice of the Peace of one of the counties of this State, it is not 
incompetent as evidence from the further fact that it does not recite the names 
of the county and state in which the lands are situated—Howe vs. Williams, 
252. 
Land and land titles—Sales by United States Marshal under judgments at law 
—Must be made at a term of a Circuit Court-——Act of Congress regulating pro- 
cess in United States Courts (1828.)—Under the act of Congress passed May 19, 
1828, (4 U.S. Stat. at Large, 288, 3 3), which provided that writs of execu- 
tion and other final process issued on judgments and decrees rendered in any 
courts of the United States, and the proceedings thereupon should be the same, 
except their style, in each State, as were then (1828,) used in the courts of such 
States, the United States courts have no right to make any regulations for the 
government of their Marshals in conducting sales under executions at law, dif- 
ferent from those fixed by the State laws. There never has been any law of this 
State, authorizing execution sales of real estate to be made in vacation of the 
Circuit Court, and during a session of a County Court; but our laws have always 
required such sales to be made during the session of the Circuit Court, except- 
ing under acts creating certain Courts of Common Pleas. It is essential to the 
validity of such sales, that they should be made during the session of the pro- 
per court, and a violation of this rule would render the sale void, not only in a 
direct, but also in a collateral proceeding.—Merchants’ Bank vs, Evans, 335. 


10. Execution Sales—U. S. Conrts—Order of Court to execute deed of land at a 


1 


term subsequent to the sale—Relation—Rights of third parties.—An order of a 
court directing the successor of a Marshal who had made a sale, to execute a 
deed to the purchaser, is simply an administrative, not a judicial act, and if 
made ata term subsequent to the sale, although it would relate, as to the par- 
ties, to the time of the sale, it would not operate to cut out the intervening 
rights of a stranger without notice.—Id. 

1. Equity—Land and land titles—Cloud upon title, what constitutes.—If a defect 
in a deed is such as to require legal acumen to discover it, whether it appears 
on the face of the deed or proceedings, or is to be proven aliunde, it consti- 
tutes a cloud on the title which courts of equity have jurisdiction to remove. 


12. Land and land titles--Limitation— Adverse possession constitutes an affirmative 


1 


1 





title —Adverse possession for ten years is not ouly a bar as a limitation, but 
constitutes an affirmative legal title. —Z/d. 

3. County Court—Execution and sale of lands made during vacation of Circuit 
Court—Under an execution issued from the County Court on a judgment of 
the County Court given for the principal and interest of a school debt under 
the statute of 1855, (see R. C. 1845, p. 1425, 23 27, 29 and 30,) a sale of land 
made during a session of the County Court, but while the Circuit Court was 
not in session, would be void either in a direct or collateral proceeding.— 
McClurg vs. Dollarhide, 347. 

4. Ejectment—Title—Common grantor—Title in third party, ete.—When both 
parties in an ejectment suit claim under acommon grantor, all that is necessa- 
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LAND AND LAND TITLES.—Continued, 
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IN DEX. 


ry for plaintiff to do, in order to insure a recovery, is to show that he has a 
better title from the common grantor, That some one else has a better title in 
such a case does not matter.—Union Bank vs. Manard, 548. 


15. Lands and land titles—Lien of judyment—Sale under execution will relate 


back to date of judgment, when —Where an execution is issued and levied on 
real estate, while the lien of the judgment thereon is in force, and a sale under 
the execution is properly made, and a deed executed to the purchaser, such 
deed will relate buck +o the date of the judgment, and the title that defendant 
had at that time will pa-s.—ZJd. 


16. Land titles—Division line supposed to be the true one—Parties not bound by, 


when.—If two adjoining proprietors are divided by a line which they suppose 
to be the true one, each claiming only to the true line, wherever it may be, 
they are not bound by such supposed line, but must conform to the true one, 
when ascertained.—Kiuecaid vs. Downey, 552. 


17. Land titles—Division fence—Agreement made under ignorance of facts, no 


estoppel.—Where parties have agreed upon a division line and accepted each 
his own part in accordance tierewitl, if the agreement was made and entered 
into under a mistake of facts, neither party is subsequently precluded from 
claiming his rights ; as under such circumstances there is no presumption of 
surrender, or waiver of rights which were given up under 4 misappreliension, 
Id. 

See Conveyances ; Donations to charitable uses, 1; Dower, 2, 3 ; Ejectment ; 
Equity, 7; Estoppel, 1; Judgment, 9; Mortgages and Deeds of trust, 3; 
Practice, civil, Pleading, 2 ; Railroads, 3, 5 ; Revenue, 4. 


LANDLORD AND TENANT. 
i. 


Landlord and tenant—Lien of landlord for crop—Attachment of by creditor 
of tenant—Interplea— Construction of statute. —A tenant, abandoned the leas- 
ed premises, making default in payment of his rent and leaving behind him an 
unharvested crop, Before the expiration of the lien thereon authorized by 
statute, (Wag. Stat. 880, 3 18,) after the landlord had harvested the crop, the 
same was seized under an attachment levied by acreditor of the tenant. Held, 
that the landlord had such a right of property in the crop as would enable him 
under the general attachment law (Wag. Stat. 192, 3 52,) to claim it by inter- 
plea.—Sanders vs. Ohllausen, 163. 


LATHROP, TOWN OF. 
. Bonds—Town of Lathrop—Subscriptions for, election touching— V otes—Judges 


—Poll Books—Recitals in bonds—Registration—Innocent purchasers.—In a 
suit against the inhabitants of the town of Lathrop for the interest due upon 
certain bonds fssued by that town, the following state of facts appeared in evi- 
dence : The bonds recited that they were issued pursuant to an order of the 
trustees * * ‘ authorized by a vote of the people of said town at a special 
election held for that purpose.” The records of the trustees showed that an 
election was ordered and that the bonds were ordered to be printed “ in accord- 
ance with the order voted upon by the people of Lathrop on the 6th day of 
November, 1869.” The testimony of the clerk of the election board showed 
that sixteen votes were cast and all in favor of the subscription. But no testi- 
mony indicated when the election was held ; or that there were any judges of 
the election ; or that any poll books were kept; or that any return of the votes 
cast had ever been made to any officer or body authorized to declare or decide 
the result; and the evidence strongly tended to show that no registration of the 
qualified voters of the town of Lathrop had ever been made and certified and 
filed as the law directed, or authenticated in any way. Held, that the issue of 
the bonds was unauthorized and that plaintiff could not recover. 


In such a suit it would devolve upon plaintiff to show with reasonable certainty 


that the authority to issue the bonds had been conferred by an election author- 
ized by law ; that the vote had been preserved, by poll books or otherwise, by 
persons authorized to act for that purpose; and that the votes had at least 
been received and passed on by some persons authorized to decide whether the 
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LATHROP, TOWN OF.—Continued. 
election had been carried, or whether the voters had assented to the subscrip- 
tion. 

The recitals in the bonds would be sufficient to justify an innocent purchaser in 
receiving the bonds without being charged with notice of any mere irregulari- 
ties in the conferring orexercise of the power necessary to their issue. But 
plaintiff would still have to show that an election was held at which the vote 
was taken, and that it had been taken and the result decided in substantial 
conformity-to law.—Carpenter vs. Town of Lathrop, 483. 

2. Bonds, agent—Issue of, by—Maker of bonds must show delegation of power 
to isswe.—The rule that it devolves on the holder of a bond to show the want 
of power in the maker to issue it, has no application where the maker is a 
trustee. In all cases where the bond or other instrument purports to have been 
issued by delegated power, and where it could not be issued without such dele- 
gation of power, it devolves upon the holder to show that such power has been 
conferred before he can recover.—ZJd, 

LAWRENCE COUNTY ; See Limitations, 5. 

LEGISLATURE ; See Constitution of Missouri ; Judgments, 11 ; Statute, con- 
struction of ; Supreme court, 1, 2. 

LICENSS ; See Merchants’ License ; St. Charles, city of, 1. 

LIEN, JUDGMENT ; See Execution, 2; Judgment. 

LIEN, MECITANICS ; See Mechanic’s Lien. 

LIEN, VENDORS ; See Veudor’s Lien. 

LIMITATIONS. 

1. Limitations, Statute of—Note—Interest—Payment of by one maker—Effect 
of as to others.-—-Payment of interest by one of several promissors in a note, 
before the statute of limitations attaches, takes it out of the statute as to the 
others.—Foster vs. Evans, 31. 

2. Fraud, Limitations—Statute of—commences running, when.—In actions for 
relief on the ground of fraud, the statute of limitations begins to run from 
the discovery of the fraud, and where the fraud is connected with the convey- 
ance of realty, ten years constitutes the bar, (Hunter vs, Hunter, 50 Mo., 445.) 
—Thomas vs. Mathews, 107. 

8. Limitation—Statute of—Debtor temporarily in the State—Absence from State 
—Running of statute —Under the act concerning limitations, (W. S., 919, 
2 16,) if the debtor comes within the jurisdiction of the state, whether tem- 
porarily or not, and afterwards departs from and resides out of the state, the 
time of his absence after such departure cannot be deemed or taken as any 
part of the time limited for the commencement of the action.—Whittlesey vs. 
Robert. 120, 

4. Administration, letters of—Statute of limitations—Note—General limitation 

Law.—The statute of limitations commences running in favor of the estate of 

a deceased person only from the grant of letters. And a claim against tlie es- 

tate may, under the administration law be proved up within two yeurs there- 

after. But where the claim would otherwise be barred by the general limitation 
law, this period of two years cannot be grafted upon the statute as an exten- 
sion of time. Thus, where in case of a promissory note, the grant of letters 

was less than ten years from its date, and the demand was exhibited less than 
two years afterward, but more than ten years from the date of the paper, the 

demand will be barred. —McKinzie, Admx. 'vs. Hill, Admr of Gay, 303. 

Limitations, statute of —Promissory notes— Rebellion, etc.—In case of a pro- 

missory note made in Lawrence County, Missouri, in 1858, the running of the 

statute will not be stopped during the time in which the courts of the county 
were closed in consequence of the rebellion.—ZJd. 

6. Land and land titles—Limitation— Adverse possession constitutes an affirmative 

title—Adverse possession for ten years is not only a bar as a limitation, but 

constitutes an affirmative legal title —Merchants’ Bank vs, Evans, 335. 
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LIMITATIONS.—Continued. 
7. Limitations, statute of—Receipt effect of —When not a promise.—A receipt giv- 


en by defendant to a third party for money therein alleged to have been re- 
ceived on account of money paid out by defendant as surety to plaintiff; and 
which receipt was afterwards assigned by defendant to plaintiff, is not such a 
promise to pay as would carry the case out of the operation of the statute of 
limitations. On its face it purported to be an acknowledgment of money re- 
ceived by defendant for himself personally, and not in trust for the use of 
plaintiff. (See Reyburn. vs. Casey, 29 Mo., 129.)—Menefee vs. Arnold, 536. 


LOUISIANA AND MISSOURI RIVER, R. R.; See Callaway County Bonds; Sa- 


line County Bonds. 


ME. 


MANDAMUS; See Clerk of Circuit Court, 1. 
MARRIAGE AND COVERTURE;; See Divorce; Dower; Husband and wife. 
MECHANICS’ LIEN. 


i. 


wo 


Mechanics’ lien—Owner of property—Amendments, etc.—Where judgment 
on a mechanic’s lien affected only the premises charged with the lien, the con- 
tractor, against whom no personal judgment had been obtained in the pro- 
ceedings, could not raise the objection that new property of the owner had 
been brought in by amendments to the plaintiff’s petition after the same had 
been originally filed. (See W. S., 1004, 3 12.)\—Hartman vs. Sharp, 29. 
Mechanics’ lien—Married woman—Husband made co-defendant, when.—In 
suit to enforce a mechanics’ lien against the property of a married woman, the 
husband must be joined as defendant. (Latshaw vs. McNees, 50 Mo., 381.)— 
Fink vs. Hannegan, 280. 


. Mechanics’ lien—Description of property—When a mechanics’ lien is filed 


against a building in the country, and the acre of ground on which it is sit- 
uated, the description must identify that particular acre, or the lien will 
fail, and the suit as against the owner must be dismissed.—Williams vs. Por- 
ter, 441. 

Mechanics’ lien—Contractor, judgment against—Lien, failure of.—Where a 
mechanic makes a personal contract with a contractor to do work on a house, 
though his lien against the property may fail, yet he can have a personal judg- 
ment against the contractor.—/d. 

Mechanics’ lien —Issues—Jury—lInstructions of Court.—In a mechanies’ lien 
suit, the question whether there is a lien or not, is one of the issues of the case, 
and must be submitted to the jury; though where there is a defective descrip- 
tion of the property, the court may instruct the jury that there is no lien to 
enforce.—Zd. 


MERCHANTS’ LICENSE. 


1. 


Merchants’ license—Action on bond of town marshal for failure to issue.—An 
action for damages will not lie against a town marshal on his official bond, on 
account of his refusal to issue a merchants’ license, where no blank licenses 
have been ordered by the town council, nor issued by the clerk.—State, ez rel., 
Street vs. Bezoni, 254. 


MORTGAGES AND DEEDS OF TRUST. 


1. 


Mortgage—Sale under during session of County Court—-Purchaser at—Eject- 

ment—Color of title—Defense of.—A sale on a judgment of foreclosure by the 
Circuit Court cannot be made during a session of the County Court, and if so 
made, would be void. But a purchaser at such sale would nevertheless hold 
under color of title, and may, in suit in ejectment brought against him, set up 
the forfeited mortgage to protect his possession against all except the mortga- 
gee and those claiming under him on a regular foreclosure sale.—Jackson vs. 
Macrider, 55. 


2. Deed of Trust—Sheriff appointed trustee—Action against, on his bond.—Under 





2 1 of the statute of 1855, touching trusts and trustees, (R. C. 1855, p. 1554.) 
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An action will not lie against a sheriff on his official bond for moneys collected 
by him undera deed of trust, acting in the place of a deceased trustee, where 
the appointment was made on the affidavit of the maker of the deed. Undera 
proper construction of that statute, the person making the affidavit should be 
the creditor, or some person who has an interest in the collection or coercion 
of the debt.—State to use of Major vs. Jackson, 196. 


. Mortgages and Deeds of Trust—Power of sale—Trusts and Trustees—Trust pow- 
er cannot be delegated.—A special authority must be strictly pursued ; and 
the office and duties of a trustee being matters of confidence cannot be delegat- 
ed by him to another, unless an express authority to do so be conferred on 
him by the instrument creating thetrust. He is incapacitated from delegating 
any duty, unless the power is expressly given, which involves the exercise of 
any discretion or judgment. Mere mechanical or ministerial duties, as, for ex- 
ample, causing advertisements of sate to be set up, proclaiming the sale at auc- 
tion, and receiving bids, may be done by others. The particulas medium of 
advertisement, the manner of conducting the sale, the best method of offering 
the property, and the question of postponement of the saie, are matters regard, 
ing which, when they are not prescribed by the instrument under which he acts- 
special trust and confidence are resposed in the trustee; and they cannot be 
delegated to an agent.—Bales vs. Perry, 449. 

See Admiuistration, 2. 


ie) 


N. 


NEGLIGENCE ; See Damages. 1. 
NEW TRIALS; See Practice civil, New trials. 
NOTARY PUBLIC; See Conveyences, 1. 


OFFICERS. 

1, Oficers—Amendments by, after expiration of term of office. —..mendments in 
the proceedings of town officers, must be made by the persons who were in of- 
fice when the proceedings were had; and it is not necessary that they should 
be in office at the time of making the amendments.—Kiley vs, Cranor, 541. 

See Attorney Circuit, Merchants License, 1; Notary Public; Public Adminis- 
trator, Revenue, 1, 2; Roads, 1, 2; Sales, United States Marshal’s ; Sheriff. 

ORDER OF PUBLICATION. 

1. Order of pubiication—Notification of attachment-—-What sufficient.—Notice to 
defendant under an order of publication that an action commenced against him 
“by petition and attachment” is a sufficient notification of the attachment.— 
Moore vs. Stanley, 317. 

ORDINANCES ; See St. Charles, City of, 1. 

OSAGE VALLEY AND SOUTHERN KANSAS RAILROAD. 

1. Railroad Osage Valley—Condemnation—Refusal of owner to relinquish land. 
—In proceedings te condemn land for the ‘ Osage Valley and Southern Kan- 
sas Railroad Company” under the act of 1857, (Sess, Acts 1857, pp 59, 63,) no 
title to the land will pass unless it appear affirmatively from the record that the 
owner refused to relinquish his right of way to the company.—Ells vs. Paci- 
fic Railroad, 200. 





P. 


PACIFIC RAILROAD; See Railroads, 4. 
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PARTITION. 

1. Partition, sale under—Judgment, motion for against bidder, ete.—Where the 

purchaser at a partition sale refuses to pay the amount bid by him for the 
property, and the property is afterward re-sold for a less sum, the sheriff may 
recover the difference by proceedings on motion, as in case of sales under exe- 

cution. (Wagn. Stat., 610, 33 46, 47.}—Hewitt vs. Lolly, 93. 

Partition sale—Motion to set aside—Affidavit, ete—In proceeding on motion 
to set aside the sale of land in partition, the Cireuit Court must be allowed to 
exercise a sound discretion in regard to the sort of proofs to be used. And 
where they adopt the practice of allowing affidavits to be read pro and con, the 
Supreme Court will not interfere-—Goode vs. Crow, 212. 

8. Partition Sale—Reports as to time of sale—Motion to set aside sale, etc. — 
Where bidders were kept away from a partition sale by rumors that the land 
would not be sold till the day following, and by reason thereof the land sold at 
greatly reduced rates, Semb/e that the sale ought to be set aside; and it is no 
matter how the reports got into circulation ; whether by the agency of the pur- 
chasers or otherwise.—Zd. 

4. Partition sale—Minor heirs not brought in court—Sale set aside, etc.—A parti- 
tion sale may be set aside, where it appears that a portion of the minor heirs 
were not properly brought before the court.—Jd. 

PARTNERSHIP; See Agency, 1. 

PART PERFORMANCE; See Contracts, 1; Frauds, Statute of, 1 
PRACTICE, CIVIL ; See Judgment, Verdict. 

PRACTICE, CIVIL—ACTIONS. 

1. Action for Purchase Money--Special Verdict--Specifie Performance—Judgment 
for, may be corrected, when.—In suit by the vendor of certain lands, against 
the vendee thereof for a portion of the purchase money, plaintiff prayed for a 
decree ordering defendant to pay a portion of the amount to a third party. A 
special verdict and judgment were rendered accordingly. Held, that the suit 
was purely a legal one and not an action for specific performance. But that the 
error was an informal one and might be corrected on application to the court, 
by the substitution in place of the special decree, of a general judgment for the 
amount ascertained by the verdict.—Page vs. Arnold, 158. 

2. Bills and notes—Sureties—Action— Merger—Jurisdiction.—W here a surety on 
a promissory note hus been compelled under a judgment rendered against him 
no pay the note, his right of action against the maker of the note is on contract 
as on an implied promise to repay the money, and not on the note itself; that 
is merged inthe judgment. And where the note wa3 for an amount within a 
justice's jurisdiction, but the judgment was for an amount exceeding his juris- 
diction in actions founded on contract, the surety’s action was without the jur- 
isdiction of the justice.—Blake vs. Downey, 437. 

See Conveyances, 5 ; Judgment, 9; Replevin. 

PRACTICE, CIVIL—APPEAL. 

1. Justice's Court—Judgment—Appeal, ete.—The failure of a justice to enter up 
a formal judgment on a verdict will not prevent an appeal to the Circuit Court. 
The effect of such judgment should be given to the verdict as soon as entered 
on the docket.—Hazeltine vs. Reusch, 50. 

2. Practice—New trial, motion for—Bill of exceptions.—Errors committed at 
the trial will not be examined into unless there was a motion for a new trial.— 
Witherall vs. Harris, 65. 

8. Bill of exceptions—Extension—Signing of —A bill of exceptions cannot be 
signed after the extension agreed upon has expired.—Hatcher vs. Moore, 115, 

4. Practice, civil—New trial—Ezxceptions—Appeal, ete—Where no motion for 
new trial is filed, and the errors complained of arise upon the trial, and should 
be preserved by exceptions, appeal will not be entertained.—/Jd. 

5. Judgment on demurrer—What will not support an appeal.—A record entry 

that the * demurrer was by the court overruled ; to which ruling the defendant 
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PRACTICE, CIVIL—APPEAL.—Co: tinued, 
at tle time excepted; and defends:' filing no further pleadings, judgment is 
rende ed for plaintiff,” is no such jadgecut as will support an appeal—Rubey 
Vs, Shiai 116 

6. Practice, civil—Appeal— A fidavit—In formality of.—An affidavit for appeal is 
not ivvolidared from the fact that the signature of deponent was through 
mi-take . liced below the juraé in-tead of being in its proper place.—Launius 
vs. Cole, 147. 

9. Proctic —Supreme Court—No appeal, ete.—Where the record of a case brought 
up ‘rom « Lower court shows no a'iowance of an appeal or writ of error, it will 
be stricken trom the docket.—State vs. Gabbart, 147. 

8. Probate Court—Final Judgment. appeal, ete-—In proceedings brought in a 
Probate Court to establish a demand against the estate of the deceased, where 
the court merely renders a finding as to the amount, without entering a final 
judgment, no appeal will lie —Philips to use of Tindall vs. Ward, 295. 

9. Practice, civil—Appeal—Judgment, what final —A judgment “‘ that defendant 
go lence and that he recover his costs, ete.,’’ although not very formal or full, 
is substuntiaily a good final judgment, and will support an appeal.—Rogers va. 
Gosnell, 466. 

See Administration, 16; Costs, 1 ; Guardian and Ward, 5, 4 ; Judgment, 13 ; Jus- 
tices’ Courts, 6, 7, 83; Practice, civil—Trials, 9; Practice, Supreme Court, 

PRACTICE, CIVIL—NEW TRIALS; Practice, civil—Appeals, 2, 4; Wills, 2. 

PRACTICE, CIVIL—PARTIES. 

1. Trustee—Suit by—Mention of beneficiary in caption—In suit by a trustee, 
it is not necessary that the name of the beneficiary should appear in the cap- 
tion even, where the trust is an express one.—Philips to use of Tindall vs. 
Ward, 295. 

2. Practice, civil, Partiee—Trustee and beneficiary—Agreement between other 
parties may be sued on by beneficiary.—A party tor whose use a contract or @ 
stipulation in a contract is made, when this fact appears on the face of the con- 
tract, may maintain a suit in his own tame on such stipulation, and this rule 
applies as well to simple contracts as contracts under seal, The party in whose 
name the contract is made, is declared by our practice act to be a trustee of 
an express trust, and may sue in his own name; (2 W. S., 1000, 3 3,) but this 
does not bar the beneficiary from doing so ; a recovery by either would be a bar 
to an action by the other.—Rogers vs. Gosnell, 466. 

See Bills and Notes, 1; Callaway County Bonds, 2; Equity, 6; Husband and 
Wife, 4; Judgment, 8; Mechanics Lien, 2. 

PRACTICE, CIVIL—PLEADING. 

1. Demurrer—Answer waives, when—Withdrawal of answer by subsequent 
demurrer.—If a demurrer be filed and not disposed of, and an answer is after- 
wards filed and the case tried on the answer, the demurrer is thereby waived. 
And where an answer is filed and afterwards the case goes off on demurrer 
Without noticing the answer, the proceedings on the demurrer amount to a 
witlidrawal of the answer.—Dunklin County vs. Clark, 60. 

2. Practice, civil—Cloud on title—Conveyance of land by defendant—De- 
murrer.—To constitute a cloud upon the tide to lands, some color of title 
must be shown in defendant. And a petition praying that a cloud be removed 
fiom the title to certain lands, which states merely that defendant had con- 
veyed away the lands, but contains no averment that defendant had any title 
in them to convey, is bad on demurrer.—Zd. 

8. Pratice, civii—Demurrer, waiver, ete. —A party failing to except on demur- 
rer overruled, and answering over, cannot afterwards raise the points involved 
in the demurrer, before the Supreme Court.—Higliley vs. Noell, 145. 

4. Practice, civil—Verdict—County warrants—Statute of jeofails, ete—In a 

suit upon county warrants, the omission in the petititon of an allegation that 

there were funds in the county treasury out of which the warrants might have 
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PRACTICE, CIVIL—PLEADING.—Continued. 

been paid, will not, after verdict, impair the judgment, but will be supplied by 
the court in aid of the verdict. (W.S., 1036, 3 19.)}—lIlowell vs. Reynolds 
County, 154. 

Practice, civil—Replication—Failure to file—Objection on ground of—Ver- 
dict.—After trial ended and verdict rendered, as though a replication had been 
in fact filed, it would be too late to raise the objection that such pleading had 
been omitted.—Jd, 

Land, sale of—Purchase notes—Title bond—Pleading—Counter-claim.— 
Where notes are given for the purchase money of land, and the vendor‘deliv- 
ers to the maker of the notes his bond for the title, the right of the vendor to 
sue on the notes does not depend on his tender of the deed, and in bringing 
suit he is not bound to refer to the title bond. The transactions are separate 
and distinct, and the defense that plaintiff bad failed to make tender of the deed 
is matter for an independent counter-claim.—Snyder vs. Murdock, 175. 


co 


a 
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Practice, civil—Pleading—Different count—Suit on contract sontaining 
more than one stipulation— Variance, etc.—In suit on a note wherein defend- 
ant promised to pay a certain sum (together with costs and attorney's fees.) it 
was held no variance that the first count omitted, and the second count set 
forth the stipulation as to payment of costs, ete. In such case the second 
count might be treated as a continuation of the first, or as part of it and both 
might be considered as one count.— Brooks vs. Ancell, 178. 

8. Contract, stipulation in—Failure to sue upon all—Effect of —A party 
need not sue upon all the stipulations of a contract. But if he sues upon one 
and neglects to sue upon the other stipulations contained in the same contract, 
judgment in the first suit might be a bar to an action on the omitted stipula- 
tions.—Id. 

9. Judgment—Petition—Names of Parties—Variance—Scire facias—W)iere 
a petition was brought in behalf of Join T. Dowdall, and three other plaintiffs 
therein named, a judgment thereon in behalf of John T. Dowdall & Co., is not 
void by reason of the apparent discrepancy. And an execution on a scire fa- 
cias to revive such judgment, issued in the name of “* John T. Dowdall,” is not 
void by reason of its variance from the original judgment, particularly where 
the records of the court showed that no original judgment in behalf of * John 
T. Dowdall ” had been docketed. Neither the original judgment nor the exe- 
cution in the scire facias can be impeached collateraily or by stranger.—Ellis 
vs. Jones, 180. 

10. Damages—Railroads—Negligence—Burden of proof.—In an action against 
arailroad company for personal injuries to plaintiff, the burden is not on 
plaintiff to aver affirmatively that he was at the time exercising due care, and 
was himself without negligence, contributing to the injury. Negligence in the 
plaintiff is a mere defense to be set up by the answer, and shown like any other 
defense.—Thompson vs. North Mo R. R. Co., 190. 

11. Administrators, suit by— Petition, caption, ete.—In suit brought by a public 

administrator, tle body of the petition should show his authority to bring the 

action. Matters set forth in the caption, will not obviate defects in that re- 
gard. The eaption is simply a deseriptio persone, and forms no part of the 

statement required in the petition.—Headlee Public Adm. vs. Cloud, 301. 


12. Judgment of Circuit Court—Pleading to—Allegation concerni i9.—In 
pleading the judgment of a Cirenit Court, it is not necessary to aver that it 
gave a valid judgment. The mere allegation that it gave judgmeut is sufficient. 
—Wickersliam vs. Johnson, 313. 

18. Practice, civil—Pleading—Jeofails—Material averments omitted—D- fect, 
cured by verdict.—If « material matter be not expressly averred in the pl ading 
but is necessarily implied from what is expressly stated therein, the defect 
is cured by verdict in favor of the party so pleading, on the presumption that he 
has proved upon the trial the facts insufficiently averred.—Bowie vs. Kansas 

City, 454. 
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PRACTICE, CIVIL—PLEADING.—Continued, 

14. Practice, civil—Demurrer—Involuntary non-suit, ete—After demurrer sus- 
tained plaintiffmay either stand on his demurrer and submit to a final judgment, 
or he may amend his petition; but he cannot be forced to take a non-suit.— 
Comstock vs. Davis, 569. 

15. Contract with two stipulations—Suit upon—Misjoinder, ete. —A con 
tract to pay a given sum of money and in case of failure to pay the same on 
maturity and suit for the amount, to pay a reasonable attorney’s fee in addition, 
is but one contract with two stipulations, and suit in one counton both stipula- 
tions is not demurrable by reason of misjoinder of cause of action. By 
suing on one stipulation and omitting the other, plaintiff might have barred 
himself from a subsequent suit on the remaining stipulation.—/d. 

See Agency, 4; Corporations, 6; Ejectment, 1,2; Escheat, 1; Injunction, 
); Judgment, 9; Practice, civil, Actions, 1 ; Revenue, 1, 2. 

PRACTICE, CIVIL—TRIALS. 

1. Practice, civil—Allegata and probata,—A defendant will not be permitted to 
set up evidence to support a defeuse, not set up in his answer.—Edwards 
Adm. of English vs. Giboney, 129. 

2. Practice civl—Jury—Evidence.—M civil law cases it is for the jury to deter- 
mine the weight of evidence.—Cave Girardeau Union Mill Co. vs. Bruihl, 144, 

8. Juries—Evidence— Witnesses.—Juries are the proper judges of the weight of 
evidence and the credibility of witnesses.—Moore vs. Pieper, 157. 

4. Practice, civil—Evidence—Objections—No reasons stated—Effect of.—Where 
no specific reasons are given at the time, showing why evidence is inadmissi- 
ble, the objections will not be considered by the Supreme Court.—Bauer vs. 
Franklin County, 205. 

5. Practice, civil—Pleading—Allegata and Probata—A ffidavit, ete—Where par- 
ties fail to file an affidavit setting forth in what respect they have been mis- 
led by a variance between the pleadings and the proof, (See W. S., 1033 3 1,) 
such evidence will be permitted to go to the jury—Turner vs. Chillicothe and 
D. M. C. R. R. Co., 501, 

6. Practice, civil—Conflict of testimony—Jury.—When there is any conflict of 
testimony on any issue, that issue should be submitted to the jury.—Jd. 

7. Practice, civil— Testimony, objections to—When overruled as being too general. 
—An objection to a power of attorney on the ground that it is incompetent, 
illegal and not responsive to the issues made, is too general, and for that reason, 
may be disregarded and overruled by the court.—Margrave vs. Ausmuss, 561. 

8. Testimony— Objections to not preserved, presumed correct.—W here an objection 
to evidence is not preserved, the action of the court overruling it is presumed 
to be correct.— Jd. 

9. Evidence, objections to—Motions for a new trial—Bill of exceptions, ele.— 
Where objections to testimony are not incorporated in a bill of exceptions, 
and the attention of the court is not called to them, on motion for a new trial, 
they will not be considered in the Supreme Court.—ZId. 

See Judgment, 9; Mechanics’ Lien, 5; References, 

PRACTICE, CRIMINAL. 

1. Cruninal law—Indictment— Motion in arrest — Allegation that act was 
done feloniously.—An indictment under the statute (Wagn. Stat., 462, 3 5,) 
for killing a bull, which fails to allege that the act was done “ feloniously,” is 
defective and subject to motion in arrest.—State vs. Deffenbacher, 26. 

2. Criminal law—Jury, challenges of.—In a trial for murder, defendant is enti- 
tlel, under the statute (Wagn, Stat. 1102, 3 4,) toa full panel of forty qualified 
jurors before he can be compelled to make his peremptory challenges.—State 
Vs. McCarron, 27. 

8. Criminal law—Murder—Evidence— “stimony of wife for co-defe ndant of 
husband.—Where two persons are jointly indicted for murder, and they are 

tried separately, the wife of one is a competent witness for the other.—ZJd, 
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PRACTICE, CRIMINAL.—Continued. 

4. Criminal law--Indictment—Fee of Prosecuting Attorney.—On an indictment 
for disturbing the peace, the Circuit Attorney is entitled to no more tian one 
fee of five dollars, although the indictment coutains more than one count and 
more than one fine is assessed. (Wagn. Stut., 619, 3 2, claues 3.)—Siate vs, 
Peck, 111. 

5. Practice, criminal—Writ of error, when allowed in criminul cases.— 
When a defendant has been tried and acquitted, the State is not entitled toa 
writ of error; but on all other final judgments or indictments, the writ i- al- 
lowed.——Jd. 

6. Criminal law—Dying declarations—When admissible as evidence—In or- 
der to render dying declarations admissible in evidence, it must appear chat 
the person making them was under the belief that his dissolution was near at 
hand, and that he had abandoned all hope of recovery. (State vs. Simon, 50 
Mo., 370, aflirmed.)—State vs. McCannon, 160. 

9. Practice, criminal—Instructions—Dying declarations—Credit to be attached 
to, to be determined by the jury.—An instruction in a murder trial, that the 
dying declarations of the person killed as to the circumstances which: produe- 
ed lis death, should receive the same credit as his testimony if taken under 
oath, would be erroneous, The only province of the court is to determine the 
admissibility of such declarations, The degree of credit to be attached to 
them should be left to the jury to determine.—ZJd. 

8. Practice, eriminal— Motion in arrest, ete.—No plea entered.—Where the accus. 
ed in a criminal trial puts in no plea, and a plea of not guilty is not entered in 
his behalf. it is error, for which motion in arrest will lie. But in granting the 
motion in arrest, the court has no right to enter a judgment discharging the 
prisoner. The proper course in the premises would be to set asive the judg- 
ment aud order a new trial on the indictment.—State vs. Koerner, 174. 

9. Practice, criminal— Error, writ of—Appeal—Indictment— Motion to quash.— 
When a motion to quash an indictment is sustained in the lower Court, the 
State can bring the case to this court by wiit of error or appeal. If an appeal 
is taken, the defendant may be held in custody or required to give bail: ifa 
writ of error be resorted to, he must be discharged, and if the case is reversed 
and remanded for trial, he may be again arrested on a writ issued for that pur- 
pose.—State vs. Cunningham, 479. 

10. Costs, criminal—Indictment—Sentence to a county jail—Costs paid by county. 
—Under an indictment for murder, defendant was found guilty of mansliugh- 
ter in the third decree, and sentenced to imprisonment for one vear in the pen- 
itentiary. Afterward the verdict having been set aside, and a new trial grant- 
ed, he pleaded guilty to manslaughter in the third degree, and was sentenced 
to confinement in the county jail, and to a fine of one hundred dollars. The 
prisoner being insolvent, held that the county was liable for all the costs. 
(See W.S., pp. 8348-349, 23 1, 2.}—State ex rel Simms vs. Carpenter, 555, 

PRACTICE, SUPREME COURT. 

1. Practice—Supreme Court—Exception, ete—The Supreme Court will not ex- 
amine law points not raised by instruction or exception in the court below.— 
State vs. Flentge, 141. 

2. Practice, civil—Demurrer, waiver, ete.—A party failing to except on demurrer 
overruled, and answering over, cannot afterward raise the points involve. in 
the demurrer, before the Supreme Court.—Highley vs Noell, 145. 

8. Practice, civil--Supreme Court—Appeal—General exceptions, effect of —A 
general statement at the end ofa bill of exceptions, that to all the rulings. or- 
ders and judgments of the court the defendant excepted, is insufficient and will 
not be noticed by the Supreme Court. Tie exception must be saved tc the 
specific rulings in the progress of the cause.—Harrison vs. Bartlett, 170. 

Practice, civil-—Supreme Court—Judgment— Writ of Error.—Whieve the ree 
cord shows no judgment of the court below, a writ of error will be dismis-ed, 
—Silvey v3. Sumner, 199. 
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PRACTICE, SUPREME COURT.—Continued, 

5. Practice—Evidence— Weight of.—In civil law cases where there is acon- 
flict of evidence, the verdict of the jury will not be disturbed by the Su- 
preme Court.—Moore vs. Davis, 233. 

6. Practice—Supreme Court—Appeal—Affidavit.—Where the record fails to 
show that the appellant has filed the affidavit for an appeal required by the 
statute, the appeal will be dismissed.—Clelland vs. Shaw, 440. 

4. Practice—Supreme Court—Exceptions, none taken—What errors cxamin- 
ed.— Where no exceptions are taken at the trial, or saved to the rulings of the 
Court, only such errors will be examined on appeal as appear on the face of 
the record.—State ez rel ete, vs. Sullivan County Court, 522. 


8. Practice—Supreme Court—No final judgment, etc.—An appeal brought to the 
Supreme Court without any final judgment will be dismissed.—Nobles vs. 
Spaulding, 571. 

See Practice, Civil—Trials, 4, 9. 

PROCESS ; See Attachments, 6; Corporations, 5, 6; Judgments, 3, 4; Justices’ 
Courts, 4, 5; Order of Publication; Railroads, 9. 

PUBLIC ADMINISTRATOR ; See Administration, 12. 


RAILROADS. 

1. Railroad, subscription by county for—Notice—Injunction, ete.-—Where, under 
the act of March 15, 1870, (Wagn. Stat., 2d ed., 321 a,) a County Court order- 
ed aspecial election to vote on a proposition to subscribe to the capital stock 
ofa railroad, but no sufficient notice was given for the election ; held: 

1. That an assessment against the landlords of the county, to meet the sub- 
scription ordered by the vote, would be unauthorized by law. 

2. That if the assessment had been warranted by law, the sheriff could not 
collect it under that statute by levy upon and sale of real estate; and that in- 
junction would lie to restrain the officer from making such sale.-—McPike vs. 
Pew, 63. 

2. Lands—Condemnation of, for railroads—Trespass—In proceedings for the 
condemnation of land*for railroad purposes, the reception by the owner of the 
land, of the money allowed by the commissioners on the condemnation, is nota 
waiver of a trespass committed by the unauthorized entry and occupancy by 
the agents of the road before the condemnation of the land had been perfected. 
—Powers vs. Hurmert, 136. 

. Railrouds— Fences erected along line of road within railroad lands—Construction 
of statute. —Under the act touching railroad companies (Wagn. Stat. 310, 3 43.) 
a railroad corporation is liable to an adjoining owner for fences erected by him 
in pursuance of that section, notwithstanding the fact that such fences were 
erected uearer the track than the outer boundary of the land belonging to the 
road. Such an erection without other acts amounting to a claim of ownership, 
would not constitute an appropriation of the company’s land outside the fence, 
—Marshall vs. St. Louis Iron Mountain Railroad Company, 138. 


4, Railways—Mo. Pacific, ordinance 1865, imposing tar on road—Act Feb. 10, 
1864, ete., not a contract limiting taxing power.—The Pacific Railroad Company 
of Missouri is not exempt from the tax of ten or fifteen per cent. imposed up- 
on it by the ordinance of April 8th, 1865. (Gen. Stat. 1865, p. 52.) Nor does 
the act of Feb. 10, 1864, (Sess. Acts 1863-4, p. 50) amount to such a contract, 
as limits the right of the State to impose the tax. (North Missouri R. R. Co. vs. 
Maguire, 49 Mo., 490, affirmed).—Pacific R. R. va. Maguire, 142. 

5. Railroad, Osage Valley—Condemnation—Refusal of owner to relinquish land, 

—In proceedings to condemn land for the “ Osage Valley and Southern Kan- 

sas Railroad Company,” under the act of 1857, (Sess. Acts 1857, pp. 59, 63,) 

no title to the land will pass unless it appear affirmatively from the record that 

the owner refused to relinquish his right of way to the company.—Ells vs. Pa- 

cific Railroad, 200, 


iv) 
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RAILROADS.—Continued. 

6. Railroad, suit against—Residence of —Construction of statule.—Under a proper 
construction of the statute (Wagn. Stat., 847, 3 3) for the purpose of bringing 
action, the residence of a railroad corportation is inany county through 
which its lines of road passes, and in which it hasan agent upon whom process 
can be served.—Stavens vs. Pacific Railroad Company, 308. 

4. Railroads--Freights—Transportation— Pressure of business—Inadequacy of 
rolling stock.—Where, by reason of unusual pressure of business, the rolling 
stock of a railroad is inadequate for the transportation of freight, the company 
may decline to receive it, without incurring any liability ; but where the freight 
is received and shipped, the railroad must forward itwithout delay or answer for 
damages cansed thereby, And in such case the measure of damages will he the 
difference in the price of the goods when they ought to have been delivered, 
and when they were actually received at their place of destination. —Faulkuer 
vs. Pacific Railroad Company, 311, 

8. Railroads—County subscriptions to—Vote of people as to— Constitution, ete.— 
The charter of the St. Joseph & Iowa Railroad Company, (Sess. Acts, 1856-7, 
pp. 107, 108,) authorized it to establish branches, and receive county subscrip- 
tions, although the counties subscribing had not been empowered thereto by 
a vote of the people. Article 11, section 14, of the present constitution wag 
not intended to retronct so as to have any controlling application to laws in 
existence when that instrument was adopted.—State, ez rel., ee., vs. County 
Court of Sullivan County, 522. 

9. Railroads—Directors, service upon in certain suits not exclusive of common meth- 
ods. —In suit against a railroad company under the statute (2 38, p. 310, W. 8.) 
for failure to ringa bell or sound a whistle before its train reached acrossing, ser. 
vice of summons made upon a station agent of the company would be sufficient 
The direction given in the statute, (W.S., p. 310, 3 42,) viz: that “suit may be 
commenced by serving the summons on any director,” ete., is permissive and 
additional to the common mode of service and not mandatory or exclusive of 
other methods named in the law.—State, ex rel., ete., vs. H. & St. J. R.R. Co, 
532. 

10. Railroads, sale of—Act touching—Constitutionality of opinion of Supreme 
Court.—The question as to the constitutionality of the sale of the North Mis- 
souri and that of the Missouri Pacific Railroads under the respective acts of 
March 17th, 1868, and March 31st, 1868, concerns the property rights of the 
State and the vested rights of individuals and corporations, and cannot be pass- 
ed upon by the Supreme Court in response to resolutions relating thereto by the 
Legislature.—In the matter of the North Missouri Railroad, 586. 

See Callaway County Bonds, Damages; Lathrop, Town of; Saline County 
Bonds. 

RECOGNIZANCE ; See Homestead,"1. 

RECORD ; See Evidence, 10 ; Judgments, 1. 

REFERENCES. 

1. Referce—Report of, set aside, when.—To authorize a court to set aside are 
port made by a reteree, there ought to be at least evidence that the finding 
was unjust, oran affidavit of merits by the party attacking the report.—Kelley 
vs. Blackledge, 113. 

REPEAL; See Statute ; Construction of, 8, 4. 

REPLEVIN. 

1. Replevin~—Damages and costs should be estimated in the same suit,—-Where judg 
ment is against plaintiff ina replevin suit and defendant fails to have his damages 
asessed in that proceeding, he cannot afterward bring his separate action 
against plaintiff and his sureties for the amount of damages suffered. The 
statute (2 W.S.,p. 819, 3 15,) contemplated that when a replevin suit was 
prosec ited to final judyment,all questions of value,damages and costs should be 
disposed of in the same proceeding.—White vs. Van Houten, 577. 

RES ADJUDICATA ; See Judgments. 

RESIDENCE; See Corporation, 4, 5; Railroads, 6, 
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REVENUE. 

1. Collector, bond of—Mbotion for judgment, form of— In a motion for judg- 
ment against a collector and his sureties, under the statute, for moneys due 
the State (Wagn. Stat., 1209, 3 128), the motion should describe the official 
character of the collector, the specific collections made by him, and his default, . 
and the fact that those sought to be charged are sureties on his official bonds, 
But it need not set out the bondin detail. In such ease the formalities of ordi- 
nary pleading are not required.—Mississippi County vs. Jackson, 28. 

Collector, actionon bond of—Defenses—Illegal collection—Estoppel.—A coun- 
ty collector is estopped from setting up, as a defense to an action on his bond 
therefor, that he acted illegally in collecting moneys, and for that reason is not 
officially responsible. —ZJd. 


8. Revenue—County jails—Taxes may be levied for—County Courts may levy 
taxes for the building of county jails. The statute (Wagn. Stat. 402) contains 
no provision which forbids such levy. 

4. Injunetion—Sale of land—Cloud on title.--The sheriff will be enjoined from 

the sale of land for non-payment of taxes, although the assessment be illegal, 

where a cloud will thereby be thrown upon the title. (Leslie vs. St. Louis, 47 

Mo., 474).—McPike vs. Pew, 63. 

Railroad, subscription by county for—Notice-—Injunction, ete —Where, under 

the act of March 15, 1870 (Wagn. Stat., 2d ed., 321 @,) a County Court ordered 

a special election to vote on a proposition to subscribe to the capital stock of a 

railroad, but no sufficient notice was given of the election ; held: 

1. That an assessment against the landholders of the county, to meet the 
subscription ordered by the vote, would be unauthorized by law. 

2. That if the assessment had been warranted by law, the sheriff could not 
collect it under that statute by levy upon and sale of real estate ; and that in- 
junction would lie to restrain the officer from making such sale.—Zd. 


6. Railways—Mo. Pacific, ordinance 1865, imposing tax on road—Act Feb. 10, 
1864, ete., not a contract limiting taxing power.—The Pacific Railroad Com- 
pany of Missouri is not exempt from the tax of ten or fifteen per cent. imposed 
upon it by the ordinance of April 8th, 1865 (Gen. Stat. 1865, p. 52.) Nor 
does th: act of Feb. 10, 1864, (Sess. Acts 1863-4, p. 50) amount to sucha con- 
tract, as limits the right of the State to impose the tax. (North Missouri Rail- 
roud Company vs. Maguire, 49 Mo., 490, affirmed).—Pacific Railroad vs. Ma- 
guire, 142, 

4%. Revenue—Tazx Deed—Sale, notice of, ete.—A tax deed given by the Register of 
lands, which recites that the lands therein described “ were advertised accord- 
ing to law,” but contains no further recital of notice of sale, is void on its 
face.—Yankee vs. Thomspon, 234. 

. Special tax-bills—Work not fully completed when bills made out but completed 
when suit brought—Taz-bill valid.—In a suit on a special tax-bill for macada- 
mizing done in front of the property of defendant, where it appeared from the 
evidence that although the tax-bills were certified before the contractor had 
fully completed his whole work on the street, yet it was also shown that ina 
fortnight after the bills were so certified, and before the suit was brought; tho 
entire work was completed. He/d, that the law was substantially complied with, 
and the property was properly chargeable.—Kiley vs. Cranor, 541. 

See St. Charles, City of, 1. 

REVERSIONS ; See Donations to charitable uses, 1. 

ROADS. 

1. Officers, liability of—Courts, County—Jurisdiction—Roads, opening of— 
Obedience to mandate.-—When a county court has jurisdiction of the subject 
matter of opening roads, its oreer will generally be a protection to an overseer 
acting under its command; previous irregularities cannot affect him.—Patten 
vs. Weightman, 432. 

2. Officers, liability of —Courts, mandate of —Mode of execution.—The order of 

a Court of competent jurisdiction, will protect an officer in its legal and pro- 

per execution, but not in recklessly, and wantonly injuring others.—Jd. 
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ROADS.—Continued. 

3. Proceedings, summary—Rights of third parties—Notice to—Legal implicae 
tions.—In summary proceedings, where the rights of third parties are inyol.’ 
ved, the law always implies that they shall have reasonable notice to prepare 
for the protection of their rights.---/d. 

4. Roads, public—Changing and vacation of—Court, County—Statutory proceed. 
ings.—Before a public road can be vacated by the opening of a new road, in 
accordance with the statute for changing and vacating roads, the County Court 
must be satisfied that the new road is open and in good condition, and must 
have made an order vacating the old road. (2 W.S., 1229, 3 58.)}—Phelps vs, 
Pacific R. R., 477. 


ST. CHARLES, CITY OF. 

1. St. Charles—Charter of —Ordinance on wagons, ete-—So much of the ordi- 
nance of the city of St. Charles requiring a license tax for wagons used for 
pay, as attempted to impose a tax upon wagons of outside residents engaged in 
hauling into and out of the city, was void as not being authorized by the char. 
ter of that city, and the Legislature could give the City Council no authority to 
pass such an ordinance. The tax being upon outside citizens and for the bene- 
fit of those living in the city, would be in effect taking property for private use; 
that is, for the use of a particular community of which the outside citizens 
form no part.—City of St. Charles vs. Nolle, 122. 

ST. JOSEPH AND IOWA R. R. CO.; See Railroads, 8. 

SALES. 

1. Sale—Delivery of possession—Bill of sale, ete.—The title to goods and chat* 
tels passes with delivery of possession under a contract of purchase. A bill of 
sale subsequently executed is merely evidence of the transfer of title, and nog 
at all necessary to its completion.—Gatzweiler, to use; etc., vs. Adams’ Admr., 

47. 

2. Mortgage—Sale under during session of County Court—Purchaser at.— Eject- 
ment—Color of title—Defense of.—A sale on a judgment of foreclosure by 
the Circuit Court, cannot be made during a session of the County Court, and, 
if so made, would be void. But a purchaser at such sale would nevertheless 
hold under color of title, and may, in suit in ejectment brought against him, 
set up the forfeited mortgage to protect his possession against all except the 
mortgagee and those claiming under him on a regular foreclosure sale-—Jack- 
son vs. Magruder, 55. 

8. Sates, inadequacy of price, ete—TInadequacy of price taken by itself is not suf- 
ficient ground for setting aside a sale of land, but, when cqupled with other 
facts it is a circumstance entitled to consideration.— Wagner vs. Phillips, 117. 

4. Lands, sale of—Bidders kept away—Competition repressed, ete—Where evi- 
dence shows that by the acts, connivance and representations of a purchaser, 
bidders were kept away from the sale of certain land; that competition was 
repressed when the sale took place, and that, except for these practices, the 
land would have brought a price greatly in excess of that actually realized, the 
sale will be set aside-—ZJd. 

5. County Court—Execution and sale of lands made during vacation of Cirenit 
Court.—Under an execution issued from the County Court on a judgment of 
the County Court given for the principal and interest of a school debt under the 
statute of 1855, (see R. C., 1855, p. 14, 25, 33 27, 29 and 30,) a sale of land 
made during the session of the County Court, but while the Circuit Court was 
notin session, would be void either in a direct or collateral proceeding.—Me- 
Clurg vs. Dollarhide, 347. 

See Administration, 2, 3, 5, 18, 14, 15; Guardian and Ward, 2, 3, 4, 5; Land 
and Land Titles, 3, 4; Mortgages and deeds of Trust, 3; Partition, 2, 3, 
4; Revenue, 7; Sales, U. 8. Marshal; Sheriff’s sales. 
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SALES, U. 8. MARSHAL’S. 

1. Lands and land titles—Sales by United States Marshal under judgments at 
law.— Must be made at a term of the Circuit Court—Act of Congress regulat- 
ing process in United States Courts (1828).—Under the act of Congress passed 
May 19th, 1828, (4 U. S. Stat. at Large, 288, 33), which provided that writs of 
execution and other final process issued on judgments and decrees rendered in 
any courts of the United States, and the proceedings thereupon should be the 
same, except their style, in each State, as were then (1828,) used in the courts ot 
such: States, the United States courts have no right to make any regulations 
for the government of their Marshals in conducting sales under executions at 
law, different from those fixed by the State laws, There never has been any 
law of this State, authorizing execution sales of real estate to be made in vaca- 
tion of the Cireuit Court, and during a session of a County Court ; but our laws 
have always required such sales to be made during a session of the Circuit 
Court, excepting under acts creating certain Courts of Common Pleas. It is 
essential to the validity of such sales, that they should be made during the ses- 
sion of the proper court, and a violation of this rule would render the sale void, 
not only in a direct, but also in a collateral proceeding.—Merchants’ Bank vs. 
Evans, 335. 

2. Execution Sales—U. S. Courts—Order of Court to execute deed of land at a 
term subsequent to the sale—Relation—Rights of third parties.—An order of 
court directing the successor of a Marshal who had made a sale, to execute a 
deed to the purchaser, is simply an administrative, not a judicial act, and if 
made at a term subsequent to the sale, although it would relate as to the par- 
ties, to the time of the sale, it would not operate-to cut out the intervening 
rights of a stranger without notice.—Jd, 


SALINE COUNTY BONDS. 


1, Injunction—Public corporations—Power of the State to restrain from the com- 
mission of unlawful acts.—It is competent for the State, acting through its 
authorized officers, to maintain proceedings by injunction to restrain public cor- 
porations from doing acts in violation of the constitution and laws of the 
State. Section 24 of the statutes concerning Injunctions, (W. S., 1032,) which 
provides that “ the remedy by injunction or prohibition shall exist in all cases 
where injury to real or personal property is threatened, and to prevent the do- 
ing of any legal wrong whatever, whenever, in the opinion of the court, an ad- 
equate remedy cannot be enforced by an action for damages,” applies to such 
cases.—State ex rel etc., vs. County Court of Saline County, 350. 


2. Railroads—Louisiana aud Missouri River Railroad—Charter—Amend- 
ments— Construction—Constitution.—The charter of the Louisiana and Mis- 
souri River Railroad Company, which was granted in 1859, authorized it to 
construct a railroad by a certain designated, route “ to the Missouri River at 
‘the most eligible point,” and provided that it should “ be lawful for the County 
Court of any county in which any part of the route of said railroad may be,” 
to subscribe to the stock of said company. The new constitution, which 
went into effect in July 1865, provided that “ the General Assembly shall not 
authorize any county, city or town to become a stockholder in, or to loan its 
credit to any company, association or corporation, unless two-thirds of the 
qualified voters of such county, city or town at a regular or special election as- 
sent thereto.” In 1868 the General Assembly passed an act, claimed to have 
the effect of amending the original charter, and authorizing the extension of 
the road to a point beyond the Missouri River, through counties south of the 
river not on the route of the road, as originally chartered. Held, that even if 
the act of 1868 was valid, and authorized such extension, yet, 2s the counties 
through which the extended part of the route lay were not on the route as des- 
ignated in the original charter, they were bound by the provision quoted of 
the constitution, and were not authorized by the provisions of the charter to 
subscribe to the road, without submitting the question to a vote of the people. 
Such a construction would give to them powers prohibited by the constitution, 
which they did not possess at the time of its adoption.—Zd. 
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SALINE COUNTY BONDS.—Continued. 
8. Acts of General Assembly—Title—No part of act—Must express all subjects 


of act—Parts of act not expressed in title, void—Special Legislation —An act 
of the General Assembly was entitled “ an act to amend an act entitled an act 
to incorporate the Louisiana and Missouri River Railroad Company, by increas. 
ing the amount of the capital stock of said company, defining more explicitly 
the power of the Board of Directors to fix the Western terminus of the road, 
authorizing the location and construction of a branch road, and conferring 
upon said Board,’ the necessary powers to carry into effect the several objects 
contemplated by this charter ; and also by striking out sections 11, 18, 27, 30 
and $1 of said act.” The act itself did not speak of the repeal of the orig. 
inal act, or any part of it, or any modification or amendment of it, nor did it 
mention the original act atall. Held, that said act could not create a new 
corporation under the prohibition in the constitution against special legisla. 
tion ; that the title is no part of the act, and that the language of its title 
alone could not operate as a repeal or amendment of the original act; and 
that such parts of the act as are not expressed in the title are void—ZJd. Per 
Suepey, Special Judge. 


4. Injunction—Publice corporations— Power of State through its officers to inter. 


Sere.—Where the State in its corporate character and capacity, has no interest 
in the litigation, its interference to prevent the commission of an unlawful act 
by a public corporation, can only be permitted on the ground that the Attor- 
ney General or Cirenit Attorney is legally authorized to interfere in all cases 
where private persons are held incompetent to sue, and where the riglits of the 
whole people or any considerable number of them are in danger from the un- 
lawful acts of persons acting or assuming to act under color of lawful author. 
ity or otherwise. Such interference under any other circumstances is not au- 
thorized by our statutes, which define the duties of the Attorney General and 
Circuit Attorney, nor is it warranted by Common Law.—Jd. Per Wacyer, 
Judge, dissenting. 

Acts of General Assembly—Titles of acts—Subject expressed in title--Con- 
stitution.—Under the provisions of the constitution of this State, that no law 
enacted by the General Assembly shall relate to more than one subject, and 
that subject should be expressed in its title ; but if any subject embraced in 
an act be not expressed in the title, such act shall be void only as to so much 
thereof as is not so expressed ; (Const. Mo., Act IV, 3 32,) an act without a 
title would manifestly be a nullity, and therefore it follows, that the title forms 
and constitutes a part of the act, and if the title of an original act be suffi- 
cient to embrace the provisions contained in an amendatory act, it will be 
good, and it need not be inquired whether the title of the amendatory act 
would of itself be sufficient.—ZJd. 


SCHOOLS AND SCHOOL LANDS. 
1. School law— Teachers, employment of—Board of directors—Contracts of, for 


succeeding year.—A board of school directors have no power to-contract for 
the services of a teacher after their successors in the school board have been 
elected and qualified, even though the contract of the old board be made before 
the commencement of the next school year, #, ¢., before the third Saturday 
of April. (Sess. Acts 1870, p. 158, 3 98.) The assumed action of the old direct 
ors in such a case would be ultra vires and void —Loomis vs. Coleman, 21. 


2. Swamp Lands exempt from liability of county on ordinary indebtedness. —The 


swamp lands donated to the State of Missouri, under the act of September 28, 
1850, and donated to the several counties by that of March 27, 1868, are held 
for school purposes only (see act last named, 3 8,) are exempt from any 
ordinary liability for county indebtedness.—State, ez rel., Robbins vs. County 
Court of New Madrid County, 82. 


8. County Conrt—Execution and sale of lands made during vacation of Cirenit 


Court.—Under an execution issued from the County Court on a judgment of the 
County Court given for the principal and interest of a school debt umler the 
statute of 1855, (see R. ©. 1855 p. 1425; 33 27, 29 and 30) a sale of land 
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SCHOOLS AND SCHOOL LANDS.—Continued- 
made during a session of the County Court, but while the Circuit Court was 
not in session, would be void either in a direct or a collateral proceeding.— 
McClurg vs. Dollarhide, 347. 

4. Dower—Contract for purchase of land—Possession—Seizin- Vendor's lieu, ete. 
—Certain school lands were sold by order of the County Court; the purchaser 


giving his note to the county for the purchase money and receiving the usual - 


certificate of purchase. (Wag. Stat., 868, 3 7.) A. bought the land from the orig. 
inal purchaser, lifted the note and substituted his own. He died in posses- 
sion, leaving the whole of the note still unpaid. At administrator’s sale, B. 
purchased the land and paid the amount of a judgment obtained on the note 
of A. Held, that B. might be subrogated to the rights of the county, and en- 
force the vendor’s lien against the land. But that the title thereto would re- 
main in the heirs of A. subject to be defeated by sale under the vendor’s 
lien ; but that aside from such divestiture, there was in A., an equitable seizin, 
such as would entitle his widow upon payment out of his assets of the amount 
of the note, to her dower in the land under 3 1 of the dower act. And this 
right of dower would still remain notwithstanding the fact that no money had 
been paid by the deceased husband to the county, and no sale had been made 
by the county to him as contemplated by 33 2, 3, of said act.—Jd. 

SCIRE FACIAS ; See Judgment, 8 ; Justices’ Courts, 3, 4, 5. 

SEPARATE ESTATE ; See Husband and Wife, 3. 

SERVICE’ See Attachment, 6 ; Judgment, 2, 4; Justices’ Courts, 4, 5; Order of 
Publication; Process. 

SEWERS ; See Damages, 4, 5. 

SHERIFFS; See Executions, 1; Justices’ Courts, 5; Mortgages and Deeds of 
Trust, 2. 

SHERIFF'S SALES. 

1. Sheriffs’ sales—Purchaser, liability of—Contract.—A. bought property at a 
sheriff’s sale, but the next morning informed the sheriff that he bought the 
property as agent for B., when the sheriff entered the name of B. on the sale 
book as purchaser, with a memorandum of the facts. Held, that the contract 
of sale and purchase was complete when the bid was accepted and entered on 
the sale book, and A. was liable for the purchase money.—Gray vs. Case, 
463. 

SPECIAL LEGISLATION ; See Constitution of Missouri, 1; Court, Jasper Com- 
mon Pleas. 

SPECIAL TAXES ; See Revenue, 8. 

SPECIFIC PERFORMANCE. 

1. Action for Purchase Money—Special Verdict—Specific Performance—Judg- 
ment for, may be corrected, when.—In suit by the vendor of certain lands, 
against the vendee thereof for a portion of the purchase money, plaintiff pray- 
ed for a decree ordering defendant to pay a portion of the amount to a third 
party. A special verdict and judgment were rendered accordingly. Held, 
that the suit was purely a legal one and not an action for specific performance. 
But that the error was an informal one and might be corrected on application, 
to the court, by the substitution in place of the special decree, of a general 
judgment for the amount ascertained by the verdict.—Page va. Arnold, 158. 

STATUTE, CONSTRUCTION OF. 

1. Actsof General Assembly—Title—No part of act—Must express all subjects 
ofact—Parts of act not expressed in title, "oid Special Legislation.— An act 
of the General Assembly was entitled “an act to amend an act entitled an 
act to incorporate the Louisana and Missouri River Railroad Company, by in- 
creasing the amount of the capital stock of said company, defining more ex- 
plicitly the power of the Board of Directors to fix the Western terminus of the 
road, authorizing the location and construction of a branch road, and con- 
ferring upon said Board, the necessary powers to carry into effect the several 


41.—voL. Lr 
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STATUTE, CONSTRUCTION OF.—Continued. 
objects contemplated by this charter; and also by striking out sections 11, 18 
27, 30 and 31 of said act.” The act itself did not speak of the repeal of the 
original act, or any part of it, or any modification or amendment of it, nor did 
it mention the “riginal act at all. eld, that said act could not create a new 
corporation under the prohibition in the constitution against special legisla- 
tion ; that the title is no part ofthe act, and that the language of its title alone 
could not operate as a repeal or amendment of the original act ; and that such 
parts of the acts as are not expressed in the title are void.—State vs. Saline 
County Court, Per Saeprer, Special Judge, 350. 

2. Acts of General Assembly—Titles of acts—Subject expressed in title—Con- 
stitution.—Under the provisions of the constitution of this State, that no law 
enacted by the General Assembly shall relate to more than one subject, and 
that subject should be expressed in its title; but ifany subject embraced in an 
act be not expressed in the title, such act shall be void only as to so much 
thereof as is not so expressed; (Const. Mo. Art IV. 3 32.) an act without a 
title would manifestly be a nullity, and therefore it follows, that the title forms 
and constitutes a part of the act, and if the title of an original act be sufficient 
to embrace the provisions contained in an amendatory act, it will be good, and 
it need not be inquired whether the title of the amendatory act would of it- 
self be sufficient. —J6. Pen WaGner, Judge, Dissenting. 

3. Construction of statute—Repeals by implication, etc.—The settled rule of 
construction is, that if by any fair interpretation, all the sections of the law 
bearing on a given topic can stand together, then there is no repeal by impli- 
cation.— McVey vs. McVey, 406. 

4, Construction of statute—General affirmative statute does not abrogate par- 
ticular one, except,tce.—A later statute which is general and affirmative, does 
not abrogate a former one which is particular, unless negative words are used, 
or unless the two acts are irreconcilably inconsistent or repugnant.—Id. 


Apisistration, 8, (Sess, Acts, 1857, p. 26), 4 (Wagn. Stat. 122, 3 13), 11 
(Wagn. Stat. 122, 2 8), 13 (Wagn. Stat. 97, 3 29). 

CaLtawar County Bonps. 

Corporations, 5, (Wagn. Stat. 294, 2 2). 

Costs, 1, (Wagn. Stat. 342, 343), 2 (Wagn. Stat. 384-9, 23 1, 2). 

Courts, County, 1, (Gen. Stat. 1865, 290), 2 (R. C. 1855, 534-5, 3 15, 
Wagn. Stat. 440, 3 7). 

Covrr, Jasper Common Pusas, 1, (Sess. Acts. 1869, p. 170; Court or Mo. 
Art. 4, 3 27), 2 (Court or Mo. Arr. 2, 3 13, Jd. Arr. 6, 3 1; Sess Acts 
1870, p. 200, 3 15). 

Dowsn, 3 (W. S. 868, 37; id. 538, 22 1, 2, 3), 4, 5, 6, (W. S. 88, 3 35), 7 
(W. 8. 540, 2 11). 

Escneats, 1(W. S. 584; Rev. Laws, 1825, 35). 

Evipence, 7 (W. 8S. 1372, 3 1). 

Guarpran and Warp, 2 (R. C. 1855, 826-7, 33 25, 26, 27). 

Homesteap, 1 (W. 8S. 697, 2 1). 

Insunction, 1(W.S. 1030, 3 10), 5 (W. S. 1032, 3 24). 

Jzoraits, 1 (W. S, 1036, 3 19). 

Justices’ Courts, 8 (W. S. 850, 3 21). 

Kansas Crry, 1 (Sess. Acts 1867, p. 18, ? 12). 

LanpiorD anp Tenant, 1 W. S. 880, 2 18; id. 192, 3 52). 

Liuitations, 3 (W. S. 919, 3 18). 

Mecuanics Liens, 1 (W. 8. 1004, 3 12). 

Mortoaces axp Deeps or Tarvst, 2 (R. C. 1855, 1554, 3 1). 

Osage Vatier ann S. K. R. R., 1 (Sess. Acts 1857, pp. 59, 63), 

Partition, 1 (W. S. 610, 33 46, 47). 

Practice, Crvit—Parties, 2(W. S. 1000, 2 3). 

Practice, Civic—P eapina, 4 (W. 8S. 1036, 3 19). 

nee Carmina, 1 (W. S&S. 462, 3 5), 2(W. S. 1192, 3 4),4 (W. S. 619 
2, cl. 8). 
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STATUTE, CONSTRUCTION OF.—Continued. 

Rartroaps, 1 (W. S. 1872, 321 d), 8 (W.S. 311, 3 43), 4 (Gen. Stat, 1865, 
p. 52; Sess. Acts 1863-4, p. 50), 6 (W. S. 847, 2%), 8 on Acts 1856-7, 
pp. 107, 108), 9 (W. S. 310, 342), 10 (Acts for sale of North Mo. R. R., 
March 17th, 1868; and Pacific R. R., March 31st, 1868). 

Rertevin, 1 (W. S. 819, 3 15). 

Revenve, 1 (W. S. 1209, 3 128), 3 (W. S. 402). 

Ruaps, 4 (W.S. 1229, 2 58). 

Satine County Bonps, 

Scnoots, 1 (Sess. Acts 1870, 158, § 98), 3 (R. C. 1855, 1425, 33 27, 29, 30). 

Swamp Lanps, | (Sess. Acts 1868, p. 68, 3 8). 

Wills, 1 (W.S. 1365, 3 9), 3 (W. S. 1368, 3 29; éd. 72, 3 13). 

STOCKHOLDERS; See Corporations. 

STREETS ; See Damages, 4, 5. 

SUBSCRIPTION ; See Callaway County Bonds; Lathrop, Town of; Railroads, 8 ; 
Salind County Bonds. 

SUMMARY PROCEEDINGS. 

1. Proceedings, summary—Rights of third parties—Notice to—Legal implica- 
tions.—In summary proceedings, where the rights of third parties are involved, 
the law always implies that they shall have reasonable notice to prepare for 
the protection of their rights.—Patton vs. Weightman, 432. 

SUPREME COURT. 

1. Supreme Court, Judges of —Questions propounded by the Legislature—Con- 
stitution, construction of.—The Judges of the Supreme Court have the un- 
doubted right to decide for themselves, whether questions presented for their 
determination by the Legislature and the occasions on which the questions are 
so presented, are such as to authorize the rendition of opinions as contem- 
plated by the Constitution, (Art. VI, 3 11.) —In the matter of the North Mo. 
R. R., 586. 

2. The Judges can only be called on for opinions touching matters of public con- 
cern when the occasion is such as to authorize such a call.—ZId. 

See Practice, civil, Appeal; Practice, Supreme Court. 

SURETIES. 

1, Bonds, sureties on—Actions against principal in assumpsit and by subroga- 
tion.—Sureties on a bond cannot join in an action at law against their prin- 
cipal based on an implied assumpsit on his part to refund the amounts so ad- 
vanced by them. 

In suits in equity to be subrogated to the rights of the creditors in collater- 
als held by him, sureties are allowed to join and must join, because in equity 
they are jointly interested to the extent of the payments made by each in such 
collaterals.—Sevier vs. Roddie, 580. 

See Bills and Notes, 11; Homestead, 1; Justices’ Courts, 7; Revenue, 2. 

SWAMP LANDS. 

1. Swamp lands exempt from liability of county on ordinary indebtedness.— 
The swamp lands donated to the State of Missouri, under the act of Septem- 
ber 28, 1850, and donated to the several counties by that of March 27, 1868, 
are held for school purposes only (see act last named, 3 8), and are exempt 
from any ordinary liability for county indebtedness.—State ex rel Robbins vs. 
County Court of New Madrid County, 82, 

See Land and Land Titles, 1. 





T 


TRANSCRIPT; Sce Justices’, Courts, 5. 
TRESPASS; See Courts, County, 2; Damages, 8; Railroads, 2. 
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TRUSTS AND TRUSTEES. . 

1. Bills and notes—Note given payee for third party, without consideration 
as to payee—Trusteeship, ete—Where it was agreed, at the time of the 
execution of a note, that either it or its proceeds should go toa third party, in 
such case the latter would be the substantial creditor; and if the payee gave 
no consideration for it, he would be a mere naked trustee, and neither he nor 
his assigns could set up an interest against the real beneficiary.—Cuallaway vs, 
Johnson, 33. 


2. Trusts—How may .be accepted by trustee, etc—When a trust deed con- 
tains no covenants to be made and executed by the trustee, it is unnecessary 
that he should join in the execution of the deed, in order to manifest his inten. 
tion to accept the appointment. Any act on his part by which he manifests an 
intent to acquire or exercise any influence in the management of the trust 
property, will be sufficient. The fact that the trustee shortly after the execu- 
tion of the trust deed, rented out the trust property, and that when he died the 
deed was found among his papers, is a strong circumstance from which to de- 
duce an acceptance.—Roberts vs. Moseley, 282. 


Dy 


8. Use and trust—Property conveyed to separate use of married woman— 


Death of trustee—Estate vests, how —When land is conveyed to a trustee for 
the sole use and benefit of a married woman, upon his death, the use is imme- 
diately executed in her, and if she be dead, then in her legal heirs. —ZJd. 


4. Trustee—Suit by—Mention of beneficiary in caption.—In a suit by a trustees 


it is not necessary that the name of the beneficiary should appear in the cap~ 
tion even, where the trust is an express one.—Philips to use of Tindall vs. 
Ward, 295. 


. Husband and wife—Personal property of wife—Declaration of trust by hus 
band.—All personal property of wife in possession, whether at the time of mar- 
riage or afterwards acquired, vests absolutely in the husband, unless conveyed 
to him or her for her sole and separate use, and he cannot be declared a trustee 
for his wife by any loose or general remarks made in conversations. To estab- 
lish such @ trust, the evidence must be clear and unequivocal.—Woodford ve, 
Stephens, 443. 


6. Trusts—Land—Frauds—Statute of —When a person buys land with his own 


money, in order to make him a trustee thereof for any one, such trust under 
the statute of frauds must be manifested by writing and the evidence must be 
clear and unequivocal.—Id. 


7. Mortgages and Deeds of Trust—Power of sale—Trusts and Trustees— 


Trust power cannot be delegated.—A special authority must be strictly pursued; 
and the office and duties of a trustee being matters of confidence cannot be 
delegated by him to another, unless an express authority to do so be conferred 
on him by the instrument creating the trust. He is incapacitated from dele- 
gating any duty, unless the power is expressly given, which involves the exer- 
cise of any discretion or judgment. Mere mechanical or ministerial duties, as, 
for example, causing advertisements of sale to be put up, proclaiming the sale 
at auction, and receiving bids, may be done by others. The particular medium 
of advertisement, the manner of conducting the sale, the best method of offer- 
ing the property, and the question of postponement of the sale, are matters 
regarding which, when they are not prescribed by the instrument under which 
he acts, special trust and confidence are reposed in the trustee; and they can- 
not be delegated to an agent.—Bales vs. Perry, 449. 


8. Practice, civil, Parties—Trustee and beneficiary—Agreement between other 


parties may be sued on by beneficiary.—A party for whose use a contract or a 
stipulation in a contract is made, when this fact appears on the face of the 
contract, may maintain a suit in his own name on such stipulation, and this 
rule applies as well to simple contracts as contracts under seal. The party in 
whose name the contract is made, ‘is declared by our practice act to be a trustee 
of an express trust, and may sue in his own name; (2 W.S., 1000, 3 3,) but 
this does notbar the beneficiary from doing 80; a recovery by either would be a 
bar to an action by the other.—Rogers vs. Gosnell, 466. 

See Conveyances, 9; Equity, 1; Husband and Wife, 3,8; Mortgages and 
Deeds of Trust. 
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USES AND TRUSTS; See Douations to Charitable uses; Trusts and Trustees. 
V. 


VENDORS’ LIEN ; See Dower, 3; Land and Land Titles, 5, 6. 
VERDICT ; See Justices’ court, 1; Practice, civil—Actions, 1; Practice, civil— 
Pleading, 4, 5. 


Ww. 


WARRANT, COUNTY ; See Courts, County, 1; Practice, civil—pleading, 4. 

WARRANTY ; See Conveyances, 5. 

WILLS. 

1, Wills, statute of—Failure to mention children in will, effectof.—Under the 
statute (W.S., 1365, 3 9) where the children of the testator are neither ex- 
pressly named in the will, nor so alluded as to show affirmatively that they 
were in his mind when making it, the presumption is conclusive that they were 
forgotten.—Witherall vs. Harris, 65. 

2. Practice act— Wills statute of—Bill of exceptions—New trial, motion for.— 
The proceeding under the statute of wills is summary, and the practice act 
does not apply; and no motion for a new trial is necessary.—Jd(per Apams, J.) 

8. Wills—Contests touching, in Oircuit Court—Appointment of temporary ad- 
ministration.—In case of proceedings in the Circuit Court under the statute- 
(W. S., 1368, 3 29,) to contest the validity of a will, the Probate Court is author- 
ized to suspend the functions of the executornamed in the will, and to appoint 
a temporary administrator pendente lite. (See W.8., 72,313.) The author- 
ity of the Probate Court is not confined to contests arising in that tribunal.— 
Rogers vs. Dively, Admr, of Gillis, 193. 

4.-Will—Life estate of widows—Sale of land by—Power—Ezxecution of.—By 
the terms of the will, a widow was vested with a life estate in all the property 
of the testator, and with a power to alienate any of it in payment of the debts 
of the estate, and to defray necessary expenses of the family. The widow 
also owned a small undivided interest in the land, in fee simple. The will also 
named her as executrix. Held, 

Ist. In the execution of the power she need not describe herself as executrix. 
Her power to sell would arise from the general trust reposed in her, and not 
simply from her position as executrix. 

2nd. Conveyance of land by her which contained no reference to the will or the 
power of alienation conferred by it, orto any thing from which the power might 
be inferred—would operate to pass only her life estate and her indivicua! undi- 
vided interest in the land, and would not execute the power by transferring the 
fee simple title to the whole land sold, nor would such be the case even if the 
deed contained covenants of seizin and warranty.—Owen vs. Switzer, 322. 

5. Evidence—Reputation of party to suit as to chastity, when may be inquired in- 
to— Wills— Undue oes beneficiary.—Evidence as to the chastity of a 
party to the suit is admissible only where there is an issue directly involving 
the character of the party, or when it is necessary in order to ascertain the 
amount of damages, or when it is a matter of fact rendered material by pre 
ceding evidence. And where it was attempted to set aside a will on the ground 
of undue influence and control on the part of the beneficiary over the testa- 
tor, and no issue was made as to the chastity of the devisee, Aeld that her 
os was not properly a matter of evidence.—Rogers vs. Troost’s Admr., 
470. 


WITNESSES ; See Evidence, 








